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THE ANGLO-NORWEGIAN FISHERIES CASE AND 
ITS LEGAL CONSEQUENCES 


By JENS EVENSEN *® 


Barrister of the Supreme Court of Norway 


On December 18, 1951, the International Court of Justice at The Hague 
rendered its judgment in the Fisheries Case between the United Kingdom 
and Norway.’ By ten votes to two ? the International Court declared ‘‘that 
the method employed for the delimitation of the fisheries zone by the Royal 
Norwegian Decree of July 12, 1935 is not contrary to international law.’’ 
By eight votes to four * the Court further held that the precise base lines 
fixed by the decree in applying this base-line system were not incompatible 
with international law. 

Thus ended a more than forty-year-old dispute between Norway and 
Great Britain as to the fisheries zone along the coast of Norway, the 
northern part of which, on account of its abundance of fish, was, and 
yearly is, frequented by a vast fleet of foreign trawlers. It can safely be 
said that the questions involved, namely, those of delimiting the fisheries 
zone of a coastal state and inherently of delimiting a state’s territorial 


waters as a whole, together with the exhaustive presentations made by both 
the litigant parties of the general principles of international law in this 
field, and finally the views expressed by the International Court on these 
principles of international law, will make this case one of the most im- 
portant ever decided by the International Court of Justice or its predecessor 
at The Hague. 


I. Tue British APPLICATION OF SEPTEMBER 28, 1949 


The Fisheries Case was instituted by an application deposited with the 
Court on September 28, 1949, by the United Kingdom in accordance with 
Article 40(1) of the Statute and Article 32(2) of the Rules of the Court.* 


*The writer of this paper was one of the counsel for the Norwegian Government in 
the case. 

11.C.J. Reports, 1951, p. 116; this JourNAL, Vol. 46 (1952), p. 348. 

2The two dissenting Judges were Sir Arnold MeNair (Great Britain) and Judge 
J. E. Read (Canada). 

3 The four dissenting votes were those of Sir Arnold McNair, Judge Read, Judge 
Hsu Mo (China), and one Judge whose name was not given. Cf. Statute of the Court, 
Art. 57. 

4 Both Great Britain and Norway have accepted the compulsory clause provided for 
in Art. 36(2) of the Statute of the Court conferring jurisdiction on the Court in all 
legal disputes concerning: ... (b) any question of international law; (c) the ex- 
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The actual dispute brought before the International Court concerned 
the validity under international law of the Norwegian Royal Decree of 
July 12, 1935, drawing up a fisheries zone for the northernmost part of 
Norway north of 66° 28.8’ N. Practically the whole of the area in question 
is situated north of the Arctic Circle. Inside the fisheries zone the right 
to fish is reserved exclusively to Norwegians. The method for delimiting 
the fisheries zone applied in this decree was the so-called ‘‘baseline sys- 
tem,’’ also called the ‘‘ Norwegian system,’’ by which the outer limits for 
the fisheries zone are to be drawn four miles seaward of straight base lines. 
These straight lines are drawn along the ‘‘outer coastline’’ between fixed 
base points on the mainland itself or on the innumerable islands, islets 
or skerries forming the Norwegian ‘‘Skjaergaard,’’ thus including inside 
the base lines the waters of all the Norwegian fjords and sounds formed 
by the mainland and/or the ‘‘Skjaergaard.’’ As to the length of the base 
lines, the decree in dispute was based on the Norwegian concept that inter- 
national law does not lay down any rule of a fixed maximum length; for 
example, 6, 10 or 12 miles long; but rather that the base lines must follow 
the ‘‘general direction’’ of the coast and that skerries or rocks which are 
constantly submerged even at low tide may not be used as base points. 

In the Royal Decree of 1935, forty-seven such base lines were drawn all 
along the area in dispute. The lines varied in length according to the 
geographical conditions; the longest being that across the ‘‘Lopphav,’’ 
which was forty-four miles. The line across the Vestfjord was forty 
miles; those across the Svaerholthav and the Varangerfjord being 38.6 and 
thirty miles respectively. Twenty more lines varied between 2614 and 
11.7 miles. The rest of the base lines of the decree were ten miles or less, 
down to one-half cable.® 

In its application of September 28, 1949, Great Britain asked the Court 
to lay down: 


. .. . the principles of international law to be applied in defining the 
base-lines, by reference to which the Norwegian Government is en- 
titled to delimit a fisheries zone, extending to seaward 4 sea miles from 
those lines and exclusively reserved for its own nationals, and to define 
the said base-lines in so far as it appears necessary, in the light of 
the arguments of the Parties, in order to avoid further legal differ- 
ences between them. . . . (Application, p. 9.) 


It further asked the Court to award damages for all interference by the 
Norwegian authorities with British fishing vessels outside the lawful zone. 


istence of any fact which if established would constitute a breach of an international 
obligation; (d) the nature or extent of the reparation to be made for the breach of an 
international obligation. 

5 One-half cable corresponds to about one hundred yards. 
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II. THe WRITTEN PROCEEDINGS 


The written proceedings submitted by the two governments consisted 
of a British Memorial, a Norwegian Counter-Memorial (Contre-Memoire), 
a British Reply and a Norwegian Rejoinder (Duplique). The Norwegian 
Government chose to file its written proceedings in French.® 


The British Memorial of January 27, 1950 


While previously the dispute between Great Britain and Norway for 
more than forty years had concerned two different questions, namely: 
(a) the right of Norway to claim a territorial belt of four marine miles 
and (b) the right of Norway to measure this four-mile belt from straight 
base lines, the British application seemed to indicate that Great Britain no 
longer would contest the right of Norway to a four-mile zone. The sole 
question at issue was that of the base-line system and the various aspects 
of international law arising out of its application by the 1935 decree. 
This assumption was affirmed when Great Britain in its Memorial at the 
very beginning stated that: 


The United Kingdom, while not accepting as a general proposition 
that a State can have a belt of territorial water wider than three miles, 
does not, for very exceptional reasons, put Norway’s claim to a 
breadth of four miles in issue in these proceedings but invites the 
Court to decide on the assumption that the breadth of the Norwegian 
belt is four miles. (Memorial, par. 2.) 


This admission, even if a reserved one, was of the greatest importance to 
Norway, especially because of the vigorous British protestations for a long 
period of time that Norway had no such right.* 

However, as the acceptance of the Norwegian four-mile belt was so 
cautiously formulated, the Norwegian Government deemed it wise to ask 
for some clarifications as to the extent of the admission. Norway did so 
in its Counter-Memorial (par. 243). In answer to this demand, the 
United Kingdom stated in its Reply (par. 151) that it had decided 


in these proceedings to recognize Norway’s right to a four mile mari- 
time belt and in doing so it thus acquiesced in Norway’s exceptional 


6 According to Art. 40(4) of the Rules of the Court, Norway availed itself of the 
opportunity of having its written proceedings printed through the Registrar of the 
International Court. The way in which the Court’s printing office under its chief, Mr. 
Rene Knaap, accomplished this at times somewhat difficult task was admirable. 

7In its application to the Court, the United Kingdom had formulated its reservation 
in this way: ‘‘Actuated by the same spirit of compromise as led it in 1933 to agree 
to the Red Line modus vivendi, the Government of the United Kingdom, for the purpose 
of the present dispute and without prejudice to the position it maintains regarding the 
extent of Norwegian territorial waters in other matters than fisheries, is prepared to 
agree that the Norwegian Fisheries Zone shall be delimited on the assumption that the 
zone extends seaward four sea-miles. ...’’ (Application, par. 8.) 
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claim to a zone of territorial sea extending over a Scandinavian league 
of four sea-miles. 


But the United Kingdom reaffirmed in this connection that in its view 
‘‘the only limit for the width of the maritime belt which has the general 
agreement of States is the three mile limit.’’ And it further stated that 
only where Great Britain had accepted vis-d-vis a particular state claims 
in excess of three miles were such claims regarded as binding on the United 
Kingdom or its nationals (Reply, par. 152). 

For scholars of international law, Part II of the Memorial, containing the 
United Kingdom’s contentions re the principles of international law to be 
applied in defining base lines is of great interest. First it stated that 
international law does not give each state a right to choose arbitrarily the 
base lines for its territorial waters. The main rule was that the territorial 
waters of a state are to be measured from the actual coastline (the division 
between sea and land at low water) ; cases where a departure from this 
normal line of the coast is permitted ‘‘are exceptions to the main rule, 
strictly limited by international law.’’ (Memorial, par. 63.) This con- 
tention was the main attack, on a general basis, on the ‘‘ Norwegian system”’ 
of consecutive straight base lines all along the coast as prescribed in the 
1935 decree. 

As the Memorial developed its exceptions to the 


‘ 


‘main rule,’’ the gap 


between the views of the two parties was abundantly manifested. The 
first exception acknowledged by Great Britain was that of indentations 


having the characteristics of a bay. In this case a straight base line could 
be traced across the entrance provided that the line did not exceed ten 
miles. If the mouth of the bay was wider than ten miles the line should 
be drawn at the nearest point to the entrance at which the width did not 
exceed ten miles. It admitted, however, that a certain number of wider 
bays could be claimed by a coastal state as historic bays. Furthermore, 
not all indentations of the coast could be accepted as bays. In order to 
be recognized as such by international law, a bay must be a well-marked 
indentation whose penetration inland was in reasonable proportions to the 
width of its mouth (Memorial, par. 94). 

The next exception dealt with was that of the effect of islands, islets, 
rocks and banks on measuring the territorial belt from the ‘‘normal coast- 
line,’’? a question of burning concern for Norway, whose coast is formed 
by hundreds of thousands of islands, islets and reefs. The British conten- 
tions on this point were based on the proposal of Subcommittee No. II of 
the Hague Conference of 1930.8 As the main rule was laid down that only 
land permanently above water possessed territorial waters of its own, 4 
bank or rock exposed only at low tide was to be taken into account for 


8 These proposals of the Second Subcommittee were never accepted by the Hague 
Conference of 1930. 
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measuring the territorial waters of a state only if it was situated within 
the territorial belt of permanently dry land, whether this dry land be the 
mainland or an island. And it was evidently not the intention of the 
United Kingdom to admit that islands, islets or rocks, even if thus situated, 
could be used as base points for straight base lines as done in the 1935 
decree, but solely that such elevations formed a part of the ‘‘normal coast- 
line’’ from which the territorial belt should be measured by following the 
geographical configurations of the coast. The only concession made to the 
base-line system was in ease of islands and islets lying in or off the mouth of 
a bay. Such base lines might be used as base points for the drawing of 
straight lines across bays more than ten miles wide at their mouth provided 
that the distance between the base points did not exceed ten miles (Me- 
morial, par. 109). 

The rule adopted by the Memorial as to groups of islands was the same 
as that governing individual islands. Not even an analogy from the ten- 
mile rule applicable to bays could be used in determining the territorial 
waters of an archipelago. Consequently each island of the archipelago 
had its own territorial zone of three (exceptionally four) miles. The 
archipelago could not in this respect be considered as an entity with a 
common territorial belt drawn around the whole group (Memorial, pars. 
113-121). 

As to ‘‘straits’’ between the mainland and islands or between islands, 
the following contentions were made: If the strait or sound connected two 
parts of the open sea, each shore had its own territorial belt. Applied to 
Norway, this would mean that a sound wider than eight miles would have 
a strip of ‘‘high seas’’ in the middle. However, if a strait or sound con- 
nected one part of the open sea not with another part but with inland wa- 
ters, the rule for bays should apply and a base line might be drawn across 
the sound at the place nearest to its seaward entrance where the opening 
did not exceed ten miles (Memorial, pars. 110-112). The Memorial, how- 
ever, did not give any details as to which sounds of the area in dispute be- 
longed to the one category or the other. 


The Norwegian Counter-Memorial (Contre-Memoire) of July 31, 1950 


Part I of the Norwegian Counter-Memorial contained an investigation 
of the geographic, economic and historic elements involved in the case. It 
pointed out that this dispute concerned the three northermost counties of 
Norway, namely, Nordland, Troms and Finmark, all three being situated 
almost entirely north of the Arctic Circle. The sole economic basis for 
this outpost of civilization was the thousand-year-old fisheries. From 
time immemorial, the inhabitants of these regions had carried on their 
fisheries even far outside of the zone laid down by the 1935 decree. As 
far back as the thirteenth century all navigation by foreign ships in these 
waters had been prohibited. Disputes between Norway and England in 
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the fifteenth and sixteenth centuries as to the right of British subjects to 
navigate and fish in the waters off the coast of Iceland and North Norway 
finally led to an agreement in 1616 between the King of Denmark-Norway 
and King James I of England and Scotland, the latter stating in a letter 
of April 26, 1616, that British subjects would henceforth abstain from all 
whaling and fishing in these regions. 

The basic stipulation, however, for the rules of Norwegian territorial 
waters was considered to be the Danish-Norwegian Royal Decree of Febru- 
ary 22,1812. This decree states: 


We wish to lay down the rule that whenever determining limits of 
our territorial sovereignty, this sovereignty shall be recognized as ex- 
tending for one ordinary sea-league (four marine miles) measured 
from the islands and islets furtherest from the mainland and not cov- 
ered by sea. 


In the view of the Norwegian Government, this 1812 decree was not 
only an authority for the Norwegian four-mile rule but also formed the 
basis for the Norwegian system of straight base lines. Later Norwegian 
legislation adopted this system as a matter of course without any protests 
from Great Britain or any other foreign countries. Thus, decrees of 
1869 and 1889 provided for straight base lines more than ten miles long 
for the fisheries zone off the coasts of Moere and Romsdal. Other procla- 
mations from this period applied the very same system. Nor did Norway 
ever adhere to the North Sea Convention of 1882, for the reason that this 
convention adopted a three-mile limit and a ten-mile rule for bays; both 
of them rules which Norway considered irreconcilable with her own system. 

The Counter-Memorial further developed the history of the present dis- 
pute with Great Britain. It was in 1906 that British trawlers first ap- 
peared along the coast of North Norway and at that time only in Eastern 
Finmark. (West of the North Cape, trawler fishing began much later, 
in 1932-33.) Immediately upon the arrival of foreign trawlers, an Act 
was promulgated on June 2, 1906, forbidding foreigners to fish in Nor- 
wegian territorial waters. This was followed by an Act of May 13, 1908, 
forbidding all trawling in these areas, even trawling by Norwegians, a 
prohibition which is still in effect and strictly enforced. Incidents, with 
admonitions and arrests, followed soon after the first appearance of these 
foreign trawlers; Norway trying to uphold her rules, even though lenient 
enforcement to a certain degree was prescribed to avoid unnecessary con- 
flicts, and Great Britain protesting against the application of the Nor- 
wegian rules on the basis that these rules were incompatible with accepted 
principles of international law. Informal discussions between experts 
from the two countries were carried on at different times but no agreement 
was ever reached. Finally the Royal Norwegian Decree of July 12, 
1935, was promulgated for the area in dispute, adopting in an uncurtailed 


THE ANGLO-NORWEGIAN FISHERIES CASE 615 


manner the Norwegian system of a four-mile fishery zone to be measured 
from straight base lines. 

Part II of the Counter-Memorial was devoted to the international law 
aspects of the dispute; Norway developing both the general rules of inter- 
national law which, in its view, governed this field, and also its special 
rights to these waters based on historic title.® The Norwegian Govern- 
ment stated that it had always considered that the right of a state to ex- 
ercise sovereignty over the sea was contained within certain limits. But 
it could not accept the contentions of the United Kingdom that these rules 
were hard and fast rules; and it especially refused to recognize that the 
rules put forward by the United Kingdom in its Memorial were generally 
accepted customary rules binding upon Norway. 

The relevant question in this case was to find the outer limit of the 
Norwegian fisheries zone; the distinction between interior waters and 
territorial waters had no significance in this connection, since the right to 
reserve the fisheries for nationals of the state was exactly the same in 
these component parts of the maritime domain. It was the Norwegian 
viewpoint that no general rules existed in international law laying down, 
for example, a three-mile, a four-mile or a six-mile limit for the territorial 
belt, and consequently the basis from which to draw the outer line was not 
decisive of the question of the outer limits of the fisheries zone of a state 
in international law. 

After having discussed the conditions for, and evidences of, the existence 
of a customary rule of international law, the Counter-Memorial quoted the 
following resolution of the Hague Codification Conference of 1930: 


The Conference notes that the discussions have revealed, in respect 
of certain fundamental points, a divergence of views which for the 
present renders the conclusion of a convention on the territorial sea 
impossible. (Counter-Memorial, par. 279.) 


Consequently Norway concluded that great caution must be shown in 
using these proposals of the Second Subcommittee as evidence of the inter- 
national law in force. 

Accordingly the Norwegian answer to the British contentions that there 
existed a ‘‘fundamental rule’’ laying down that the territorial waters 


9? 


must be measured from the ‘‘normal coastline,’’ was that (a) no such 
general rule existed in international law; (b) if such a rule were to exist, 
it could not bind Norway, which by a constant and unyielding attitude had 
refused to accept it; and (c) international law did not prohibit a state 
from drawing straight base lines for its territorial waters from ‘‘headland 
to headland’’ (Counter-Memorial, par. 283 f.). 


® Part II of the Counter-Memorial was prepared by Professor Maurice Bourquin of 
Geneva. 
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Nor could Norway accept the viewpoints put forward by the United 
Kingdom as to bays. A first difficulty which immediately arose was as to 
the definition of a bay. Particularly with the geographic peculiarities of 
the Norwegian coast, that was a serious factor to take into consideration. 
Further, there could be little doubt that no uniform rule existed fixing 
the ten-mile limit as the maximum length for base lines across the mouth of 
a bay. It would suffice here to refer to the viewpoint advocated by Great 
Britain itself in the North Atlantic Fisheries Case decided by the Inter- 
national Court of Arbitration on September 7, 1910, where the United 
Kingdom contended that no rule existed as to the maximum width of a 
bay. The practice of states also proved that states do not conform to the 
ten-mile rule (Counter-Memorial, pars. 378-388). 

Norway also could not accept the interpretation given in the Memorial 
as to the rules of international law governing the territorial waters of 
islands, islets, reefs or archipelagos. Norway contended that ‘‘the outer 
coastline theory’’ was not incompatible with international law, viz., to 
take the single islands, islets, reefs or whole groups of such into considera- 
tion as parts of the coast whence to measure the territorial belt (See 
Counter-Memorial, par. 442). In reply to the British thesis regarding 
straits, the Norwegian Counter-Memorial contended that a sharp distinc- 
tion must be made between ‘‘international straits’? and the inner water 
routes formed all along the coast of Norway by the ‘‘Skjaergaard.’’ 
Obviously the rules governing ‘‘international straits’’ could not apply to 
these waterways which in no respect were ‘‘ocean highways’’ comparable 
to ‘‘international straits.’’ Chapter III of Part II of the Counter-Me- 
morial went into the justifications of the Norwegian system based on Nor- 
way’s historic titles, the very exceptional geographical characteristics of 
the Norwegian coast, and the special economic features involved. The 
conclusions to this chapter were that if there ever was a case where special 
rules were needed and to which the theory of historic waters was applicable, 
it was this case of the Norwegian maritime domain as defined by the Royal 
Decree of July 12, 1935. 


The British Reply and the Norwegian Rejoinder 


The British Reply was submitted on November 28, 1950, and the Nor- 
wegian Rejoinder (Duplique) on April 30, 1951. Both of these documents 
contained not only further development of the arguments already set 
forth, but also further information and important new arguments chang- 
ing materially some of the phases of the case. 

The British Reply not only admitted Norway’s historic title to the four- 
mile belt, but also a historic title to ‘‘certain fjords and sunds’’ of the area 
in dispute (Reply, par. 4, and even broader statements in pars. 511 and 
513). In addition to a detailed rebuttal to the facts put forward in the 
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Counter-Memorial, the Reply contained some 200 pages of interesting ma- 
terial on the applicable principles of international law. 

As to the so-called ‘‘fundamental rule,’’ namely, that of following the 
actual coastline in all its details as a basis for measuring the territorial 
belt (the ‘‘tracée paralléle’’ method), the Reply in paragraph 180 (f) 
further developed and to some extent changed the British viewpoint. 
Here the Reply strongly advocated the ‘‘ares of circles’’ method as the 
‘‘method which the United Kingdom considers to be the correct one and 
the one recommended by experts.’’ The ‘‘ares of circles method’’ is one 
of the theories presented to solve the problems arising from indentations 
and other irregularities of a coastline and consists of drawing ares with 
a radius of three (or, exceptionally, four) miles from every permissible 
base point along the coast and of treating the line thus formed by all the 
intersecting ares as the outer limit of a state’s territorial waters.’ 

As to archipelagos and individual islands, islets and reefs, the Reply 
upheld mainly the views stated in the Memorial, but added as a subsidiary 
rule that if, contrary to its belief, customary rules of straight base lines 
had developed for archipelagos or coastal islands, such a rule must be ‘‘sub- 
ject to an absolute limit of ten miles on the length of the baselines.’’ 
(Reply, par. 361, p. 163.) 

In its section on straits, the Reply dealt with three specific types of 
straits : 


(a) Legal straits—straits connecting two portions of the high sea; 


(b) International straits—any legal strait substantially used for navi- 
gation from one part of the high sea to another, and where a 
special regime as regards navigation applies under international 
law ; 

(ec) Inland straits—a seawater channel which leads essentially to in- 
terior waters. 


As to ‘legal straits,’’ a belt of three (or, exceptionally, four) miles should 
be measured from each shore, leaving a portion of ‘‘high sea’’ in the 
middle if the strait was wider than twice the breadth of the territorial 
belt. The inner route called ‘‘Indreleia’’ along the coast of Norway was to 
be considered a ‘‘legal strait’’ because even if it stretched out for hundreds 
of miles as a landlocked channel it formed a continuous passage from the 
North Sea to the Arctic Sea. 

The United Kingdom filed as Annex 35 to its Reply a set of charts 
showing the outer limits of Norway’s maritime domain, according to its 
views. The drawing up of this line was based on the ‘‘ares of circles’’ 


10 The ares-of-circles method was proposed by the United States Delegation at the 
Hague Conference of 1930. It has been further described by S. W. Boggs in articles 
in this JouRNAL, Vol. 24 (1930), p. 541 et seq., and Vol. 45 (1951), p. 240. See also 
the same author in Geographical Review, Vol. 41, p. 185 et seq. A description illus- 
trated by diagrams is given in the British Reply, Annex 42. 
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method. The line thus drawn was later in the proceedings called the 
‘*Pecked Green Line.’’ 

The Norwegian Rejoinder (Duplique) was of some five hundred pages, 
with an additional three hundred pages of annexes. Part I was devoted 
to the questions of facts and history of the case. Part II contained the 
international law aspects. <A special subsection in Part I was devoted to 
a survey of the different sectors of the coastline in issue, with a comparison 
between the Norwegian fisheries line of 1935 and the ‘‘Pecked Green Line’’ 
set forth in the Reply. In this analysis the Norwegian Government pointed 
out that the choice of each base point in the 1935 decree had been carefully 
weighed, consideration being given to the geographical features, the vital 
economic interest of the population and the historical facts. 

Norway’s main objections to the ‘‘ares of circles’’ method and the 
‘*Pecked Green Line’’ were that this system never had reached the stage 
of customary international law. On the contrary, this method, founded 
on theoretical considerations, was not fully elaborated until 1930. No 
state had, as far as was known, publicly announced the use of this method 
along its own coasts. Secondly, the practical implications of using such 
a method, especially along a coast like the Norwegian, were extremely 
serious. With its innumerable base points and intersecting arcs of circles, 
the ‘‘Pecked Green Line”’ created unacceptable difficulties for navigators, 
fishermen and coastal inspection; thus creating, instead of eliminating, 
the possibilities of constant future clashes. The drawing of a fisheries 
line ought to be something more than ‘‘un simple jeu de lignes sur une 
feuille de carte.’’? (Rejoinder, pars. 170-244.) 

The Rejoinder firmly upheld the Norwegian viewpoint that a ten-mile 
rule for bays was not a rule of customary international law. And no rule 
of international law prescribed that such a network of islands, islets and 
skerries as the ‘‘Skjaergaard’’ should not be treated as a natural appendage 
to the mainland and thus form the outer coastline, between the salient 
points of which straight base lines could be drawn. No rule of inter- 
national law imposed a specific limit on the length of these base lines con- 
necting the mainland with the island fringe or the islands with one an- 
other. Furthermore, no rule prevailed restricting the use of low-tide 
elevations as base points. 

As to straits, the Rejoinder stated that no rule existed under which the 
waters of a strait or sound, not constituting an ‘‘international strait,’’ - 
could not be considered as the interior waters of a state. Especially the 
waters of the ‘‘Skjaergaard,’’ with its specific geographical traits and its 
history, were clearly a part of the interior waters of Norway. 

Extensive citations to the practice of states regarding their maritime 
domain were made to prove that the British contentions were not in con- 
formity with the views of a number of states as to the rules of international 
law in this field. 
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III. THe PROCEEDINGS 


The date for the commencement of the oral proceedings was set for 
September 25, 1951. The pleadings lasted, with some interruptions, until 
October 29.11 Oral addresses to the Court were presented on behalf of the 
United Kingdom by Sir Frank Soskice (at that time Attorney General), 
Sir Erie Beckett (Agent), Professor C H.. M. Waldock of Oxford Uni- 
versity and by Mr. R. O. Wilberforce. On behalf of Norway, Mr. Sven 
Arntzen of Oslo (Agent), and Professor Maurice Bourquin of Geneva, 
pleaded. 

In his opening address, Sir Frank Soskice immediately stressed the im- 
portance of the case not only to the two litigant parties but to ‘‘the world 
generally as a precedent since the Court’s decision must contain important 
pronouncements concerning the rules of international law relating to coastal 
waters.’’ (Statements in Court, Vol. I, p. 3.) In this connection he 
pointed out as an illustrative instance the bearing of the case on Iceland’s 
claims to a fisheries zone of four miles from straight base lines. The most 
interesting part of the opening statement was, however, its suggestion to 
the Court to split the case and first decide it on general principles only, 
thus giving the two parties general rules for guidance in settling the 
particular dispute out of court. Sir Erie Beckett submitted the British 
conclusions. According to the British suggestions to the Court that it, at 
the present stage, should decide on principles only, he presented a very 
elaborate submission in thirteen points, including all the general principles 
of international law to be applied according to British views (Statements, 
Vol. I, pp. 148-144). These conclusions were later somewhat changed in 
the British Oral Reply. (See Statements, Vol. III, pp. 90—92.)** 

The oral arguments of Norway were opened by Mr. Sven Arntzen. He 
vigorously rejected the British proposal to divide the case and decide it 
first on principles only. A concrete lawsuit was to be decided upon. Nor- 
way, whose vital interests were at stake, had a right to ask for a final 
decision on its fisheries limits by the International Court. The Court was 
invited by the British Government to lay down general principles of inter- 
national law, which principles, if they were recognized by the Court 
implicitly, would affect and make invalid not only the 1935 decree of Nor- 
way but decrees and regulations by a number of states not parties to the 
present litigation. The Court was actually asked by the United Kingdom 
to undertake and continue the task of the 19830 Hague Conference (State- 
ments in Court, Vol. II, p. 8 f.). 


11 According to Art. 3 of the Statute of the Court, the International Court of Justice 
consists of fifteen Judges. Only twelve members of the Court heard the case, however, 
as Judges Fabela (Mexico) and Krylov (U.S.S.R.) were absent because of illness, and 
Judge Azevedo (Brazil) died in May, 1951. 

12The British submissions and conclusions are printed in full in this JourNAL, Vol. 
46 (1952), pp. 349-352. 
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Professor Bourquin opened his pleadings with an eloquent reference to 
the ‘‘Norwegian realities,’’ and pointed out that not only the rules of 
historic title, but the general principles of international law must be so 
nuanced and flexible as to recognize such realities. 

As to the ‘‘legal strait’’ theory launched by the United Kingdom, he was 
doubtful of its validity at all, but found it quite clear that at least in 
respect to the Norwegian inner route, ‘‘Indreleia,’’ no such theory was 
applicable. This route all along the coast went through typical internal 
waters, through ports and harbors sometimes narrowing down to less than 
a hundred yards; for example, it passed straight through the port of 
Tromsoe, a Norwegian naval base. 

At the end of the pleadings the Norwegian Agent presented the following 
submission : 


Having regard to the fact that the Norwegian Royal Decree of July 
12, 1935, is not inconsistent with international law binding upon Nor- 
way, and having regard to the fact that Norway possesses, in any 
event, an historic title to all the waters included within the limits laid 
down by that decree, may it please the Court, in one single judgment, 
rejecting all submissions to the contrary, to adjudge and declare that 
the delimitation of the fisheries zone fixed by the Norwegian Royal 
Decree of July 12, 1935, is not contrary to international law. 


In his Oral Reply the British Agent admitted that Professor Bourquin’s 
arguments, especially in regard to ‘‘Indreleia,’’ had made ‘‘some im- 


pression on us.’’ He consequently recommended to the Court that if the 


Norwegian viewpoints concerning ‘‘Indreleia’’ were accepted, it ought to 
be on historical grounds and not on general principles of international law. 

The revised British conclusions presented by Sir Eric Beckett at the end 
of his Oral Reply caused no changes in the Norwegian submissions. It may 
be of some general interest in this connection to draw attention to an 
official declaration by the Swedish Foreign Minister, Oesten Unden, dated 
October 20, 1951, stating that Sweden uses a system of straight base lines 
across bays and between the mainland and islands. This document was 
produced by the Norwegian Agent in his Oral Reply in answer to a British 
contention made during the oral arguments that Norwegian statements 
to that effect were a misconception of Swedish law. 


IV. THe JUDGMENT RENDERED ON DECEMBER 18, 1951 


The decision rendered on December 18, 1951, by the International Court 
of Justice resulted in a judgment completely in favor of Norway. ‘The 
Court stated, almost at the beginning of its decision, that although the 
Decree of July 12, 1935, only referred to the Norwegian fisheries zone, 


there can be no doubt that the zone delimited by this decree is none 
other that the sea-area which Norway considers to be her territorial 
sea. That is how the parties argued the question and that is the way 
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in which they submitted it to the Court for decision. (Judgment, 
p. 125.) 


This statement actually gives the decision an even greater value as a 
precedent, since it expressly admits that the decision does not delimit itself 
to questions of fisheries zones only, but considers in general the rules of 
international law of the territorial sea. 

The first question solved by the Court was as to the British suggestions 
that the Court, for the time being, should restrict itself to adjudicating 
on the definitions, principles and general rules. The Court decided that, 
as the subject of the dispute was quite concrete and since the Norwegian 
Government objected to the British suggestions, the Court could not enter- 
tain them. However, it held that these elements of international law would 
furnish reasons in support of the decision one way or other to the extent 
that they were relevant to the case (Judgment, p. 126). 

The Court then discussed the international law issues involved. It 
opened these discussions with a statement as to the specific geographical 
conditions of the area, such as the configuration of the coast, the peculiari- 
ties of the ‘‘Skjaergaard,’’ the situation of the territory in the far North, 
and the vital economic interests involved for the inhabitants of these ‘‘bar- 
ren regions.’” The Court set forth the following conclusions, which are 
significant as indicating the Court’s realistic views on the rules of inter- 
national law: 


Such are the realities which must be borne in mind in appraising the 
validity of the United Kingdom contention that the limits of the 
Norwegian fisheries zone laid down in the 1935 Decree are contrary 
to international law. (Judgment, p. 128.) 


This statement may serve as a fundamental basis for the Court’s rulings 
as a whole in this case. 


(a) The Rule of Low Tide.—The Court had no difficulty in finding that 
for the purpose of measuring the breadth of the territorial belt it was the 
low-water mark as opposed to the high-water mark which was to be applied. 
This is the rule generally adopted by the practice of states and was not in 
dispute between the two litigant parties (Judgment, p. 128). 

(b) Islands, Islets and Skerries. The Skjaergaard.—The Court did not 
find it necessary to decide upon the question whether a low-tide elevation 
situated more than four miles from permanently dry land could be taken 
into account as a base point for measuring the territorial belt. In the 
Court’s opinion, Norway had succeeded in proving that none of the drying 
rocks used by her as base points lay more than four miles from permanently 
dry land. 

As to the ‘‘Skjaergaard,’’ the Court stated that, as ‘‘dictated by the 
geographic realities,’’ the ‘‘Skjaergaard’’ must be considered as a whole 
with the mainland and that consequently the outer limit of the ‘‘Skjaer- 
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gaard’’ was the limit from which the territorial belt should be measured 
(Judgment, p. 128). 

(ec) The Arcs-of-Circles Method v. the Straight Base-Line System.—The 
Court rejected the use of the ‘‘tracée paralléle’’ method on the Norwegian 
coast. The Court remarked that this system might be applied without 
difficulty to an ordinary coast. But with a coast like that in dispute, 
heavily indented like that of Easter-Finmark or bordered by an archipelago 
like the ‘‘Skjaergaard’’ as along the western section of the coast, such a 
coast calls for the application of a different system. 

The ‘‘ares of circles’? method, suggested by the counsel of the United 
Kingdom in order to solve the special questions involved, was, in the view 
of the Court, ‘‘a new technique insofar as it is a method for delimiting the 
territorial sea.’’ And it was not obligatory under international law 
(Judgment, p. 129). On the other hand, in applying the principle that the 
belt of territorial waters must follow the general direction of the coast, 
several states had deemed it necessary to follow the straight base-line 
system without encountering objections of principle by other states. This 
method had been used not only in the case of bays but also in cases of minor 
eurvatures of the coast in order to give a simpler form to the territorial 
belt. The Court was unable to share the views of the United Kingdom 
that Norway might draw straight base lines only across bays. There was 
no valid reason to draw base lines only across bays, as in Easter-Finmark, 
and not also to draw such lines between islands, islets and rocks over the 


sea areas separating them, even though such areas did not fall within the 


conceptions of a bay. Far from claiming ‘‘recognition of an exceptional 
system,’’ Norway had, by the base-line system of the 1935 decree, merely 
applied ‘‘general international law to a specific case.’’ (Judgment, p. 131.) 

(d) The Ten-Mile Rule for the Width of Bays—The Court definitely 
refused to accept the contention that there existed a rule delimiting the 
length of base lines to ten miles. Even if some states in their domestic 
legislation and/or in their treaties had adopted a ten-mile rule, this rule 
‘‘has not acquired the authority of a general rule of international law.’’ 
(Judgment, p. 131.) This statement is probably one of the most im- 
portant findings of the Court. It applies not only to bays, but also to 
any contentions that a ten-mile rule (based on independent grounds or on 
an analogy from bays) is applicable to base lines between the islands of 
a coastal archipelago or the mainland and such islands. The Court ex- 
pressly stated that any suggestion that length of base lines between the 
islands of an archipelago could not exceed six, ten, or twelve miles had not 
got ‘‘beyond the stage of proposals.’’ Aside from the question of de- 
limiting the base lines to ten miles, there would, in a concrete case, nearly 
always be a choice of several base points whence to draw the lines. Thus 
‘*the coastal State would seem to be in the best position to appraise the 
local conditions dictating the selection.’’ (Judgment, p. 131.) 


THE ANGLO-NORWEGIAN FISHERIES CASE 623 


(e) ‘‘Indreleia’’ and the Rules for Straits—The Court did not find it 
necessary to go in any detail into the rules of international law relating 
to straits. It stated merely that the ‘‘Indreleia’’ designated by the United 
Kingdom as a so-called ‘‘legal strait’’ was not a strait at all, but a naviga- 
tional route prepared as such by means of artificial aids provided by 
Norway. The waters of ‘‘Indreleia’’ had consequently the same status as 
the other waters included in the ‘‘Skjaergaard,’’ namely, that of interior 
waters (Judgment, p. 132). 

(f) The Criteria of International Law to be Applied—Even in the 
absence of rules of a technically precise character, certain principles for 
judging the validity of the 1935 decree under international law could be 
laid down. These criteria would not be entirely precise, but they would 
provide courts with an adequate basis for their decisions (Judgment, p. 
133) : 

1. First of all, it was quite clear that the delimiting by a state of its 
territorial waters always had an international law aspect, although it was 
quite true that the act of delimitation was necessarily a unilateral act 
undertaken by the coastal state concerned (Judgment, p. 132). 

2. As one of the basic considerations the Court stressed the close de- 
pendence of the territorial waters upon the land domain. It was the land 
which, in the view of the Court, conferred upon the coastal state a right 
to the waters off its coasts. Consequently ‘‘a State must be allowed the 
latitude necessary in order to be able to adapt its delimitation to practical 
needs and local requirements.’’ (Judgment, p. 133.) 

3. But, in thus delimiting its territorial waters, a state must not, in 
drawing its base lines, to any appreciable extent depart from the general 
direction of the coast (Judgment, p. 133). 

4. A fundamental consideration was the more or less close relation- 
ship existing between certain sea areas and the land formations dividing 
or surrounding them. These were the same considerations as those under- 
lying the rules relating to bays; but such considerations should be liberally 
applied in the case of a coastline with a geographical configuration so 
unusual as that of Norway. The relevant question in connection with the 
choice of base lines was actually whether the sea areas lying inside of 
these lines were so closely linked with the land domain as to be reasonably 
treated as internal waters (Judgment, p. 133). 

5. In a last consideration reaching beyond purely geographical factors, 
the Court recognized ‘‘that of economic interests peculiar to a region, the 
reality and importance of which are clearly evidenced by a long usage.’’ 
(Judgment, p. 133.) That the vital economic interests of the coastal popu- 
lation involved were very important realities in the Court’s considerations 
was thus repeatedly stated in the decision (see p. 621 above). The reference 
made to the ‘‘long usage’’ by the coastal population must not mistakenly 
be confused with any argument that exceptional rights to certain areas 
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may be acquired by historic title.** The historical factor was, together 
with the geographical, economic and other factors, considered as evidence 
of the important needs and realities lying behind the Norwegian claims, 
and was thus only one of the many factors to be taken into account in 
applying the general principles of international law to a particular case. 

The Court then looked upon the long history of the Norwegian claims 
and stated that, even if the 1812 decree did not clearly indicate how the 
base lines between the islands and islets were to be drawn, that decree had 
invariably been construed by Norway in the nineteenth and twentieth 
centuries as setting forth a system of straight base lines. History showed 
that Norway had developed its own system and consistently applied it. 

The Court next considered the question whether the application by Nor- 
way of the straight base-lines system throughout the nineteenth century 
met with any protests from foreign states. The Court stated in this con- 
nection: ‘‘From the standpoint of international law it is necessary to con- 
sider whether the application of the Norwegian system encountered any 
opposition.’’ (Judgment, p. 138.) In view of the Court’s previous state- 
ments that the ‘‘tracée paralléle’’ method was inapplicable to a coast like 
the Norwegian (Judgment, p. 129); that the ‘‘ares of circles’’ method is 
not ‘‘obligatory by law’’ (Judgment, p. 129); that the ten-mile rule for 
bays has ‘‘not acquired the authority of a general rule of international 
law’’ (Judgment, p. 131); and that its analogy to archipelagos has ‘‘not 
got beyond the stage of proposals’’ (Judgment, p. 131), it is perhaps, at 
first somewhat difficult to see why it should be necessary ‘‘from the stand- 
point of international law’’ to consider whether any foreign state had 
protested. The Court gave the answer to it. In this case it was an un- 
challenged fact that no state had protested. And, in a situation which 
could only be strengthened by the passage of time, the failure of Great 
Britain to formulate any reservations only added a detail to the whole 
picture. The method of straight base lines, imposed by the peculiar geog- 
raphy of the Norwegian coast, ‘‘had been consolidated by a constant and 
sufficiently long practice, in the face of which the attitude of governments 
bears witness to the fact that they did not consider it to be contrary to 
international law.’’ (Judgment, p. 139.) As to the first principal ques- 
tion, therefore, the Court found by ten votes to two that ‘‘the method em- 
ployed for the delimitation of the fisheries zone by the Decree of July 12, 
1935, is not contrary to international law.’’ (Judgment, p. 143.) 

The next question was whether the 1935 decree, in applying that method 
in the drawing up of the specific base lines, had departed from this method 
in violation of international law. This question was considered with 
special reference to the base lines drawn across the ‘‘Svaerholthav’’ (38.6 


18 Of the same opinion, see Richard Young, ‘‘The Anglo-Norwegian Fisheries Case,’’ 
in American Bar Association Journal, Vol. 38, No. 3, p. 244. 
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miles long) and the ‘‘ Lopphav’’ (44 miles long). In the Court’s opinion (p. 
141), the ‘‘Svaerholthav’’ had the character of a bay, and the Court decided 
the question in favor of Norway. As to the ‘‘Lopphav,’’ the Court found 
that although this area did not have the character of a bay and constituted 
an ill-defined geographie whole, the base line must be said to follow the 
general direction of the coast. In addition to this, the Court found that 
for this special section Norway had produced proofs lending some weight 
‘‘to the idea of the survival of traditional rights reserved to the inhabi- 
tants.’’ (Judgment, p. 142.) Considering this very ancient and peaceful 
usage, together with the vital needs of the population, the Court found this 
line a reasonable one. Consequently by eight votes to four, the Court 
held that ‘‘the baselines fixed by said Decree in application of this method 
are not contrary to international law.’’ (Judgment, p. 143.) 

Judge Hackworth (U.S.A.) concurred in the operative part of the judg. 
ment, but he emphasized that he did so on the grounds that the Norwegian 
Government had proved an historic title to the areas in dispute (Judgment, 
p. 144). 


V. Tue INDIVIDUAL OPINIONS OF JUDGE ALVAREZ AND JupDGE Hsu Mo 


Judge Alvarez shared the views of the Court that neither the Norwegian 
system in general nor its concrete application in the 1935 decree were 
contrary to international law. But he chose a somewhat different approach 
to the problems than did the rest of the majority. Judge Alvarez em- 


phasized that, in the absence of rules formed by customs and conventious, 
under Article 38 of the Statute of the Court, general principles of inter- 
national law must be applied; that if no principles exist covering the given 
problem, such principles must be created; and that principles already exist- 
ing must be adapted and amended to the new conditions of international 
life (Judgment, pp. 147-148). The principles on which to base the decision 
in the present case were, in his view, as follows: 

a. Having regard to the great variety of geographical and economic 
conditions, no uniform rule of international law could be laid down re- 
garding the extent of the territorial sea; nor did there exist any uniform 
rules as far as bays or straits were concerned. 

b. Each state had a right to determine the extent of its maritime domain 
provided that it did so in a reasonable manner; that it was able to supervise 
and carry out the duties imposed upon it in this zone; and that it did not 
infringe upon the rights acquired by other nations and did not harm the 
general interests or commit an ‘‘abus de droit.’’ 

c. A state might alter the extent of its territorial sea if it furnished 
adequate grounds for the change. 

d. A state might fix a zone beyond its territorial sea over which it might 
reserve for itself certain rights. Judge Alvarez mentioned as examples 
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customs and police zones. He did not take up for discussion the interesting 
question of whether a state has a right to reserve for its nationals the 
fisheries in such contiguous zones. In this connection Judge Alvarez 
emphasized that the rights were ‘‘of great weight if established by a group 
of States, and especially by all the States of a continent.’’ This remark 
seems to give special consideration to the recent practice of the Latin 
American countries in the matter of their numerous continental shelf 
proclamations. 

Judge Hsu Mo in his separate opinion concurred with the majority that 
the base-line system was not inconsistent with international law in the 
present case. In his view the general rule of international law, apart from 
eases of bays and islands, was that the belt of territorial waters should 
be measured from the actual coastline. However, the special geographical 
conditions and Norway’s consistent past practice, which was acquiesced in 
by the international community, justified a different method for Norway. 

As to the application of the ‘‘Norwegian system’’ by the 1935 decree, 
however, it was not, in his opinion, in conformity with international law. 
He found two obvious instances where, in his opinion, the base lines were 
not justifiably drawn, namely, the line across the ‘‘Svaerholthav’’ 38.6 
miles long and that across the ‘‘Lopphav’’ 44 miles long. Neither of these 
base lines could be considered as base lines across bays, nor had Norway 
proven an historic title to these water areas. 

Judge Hsu Mo’s individual opinion is especially interesting because his 
whole line of reasoning indicates that he shares the views of the majority 
that, as far as bays are concerned, straight base lines can be drawn across 
the mouth of a bay even if the bay is wider than ten miles. 


VI. THe DISSENTING OPINIONS OF JUDGE McNAIR AND JUDGE READ 


Sir Arnold McNair (Great Britain) stated, as his dissenting opinion, 
that it was a firm rule of international law that the territorial belt must 
follow the actual coastline. The only exceptions were that of straight base 
lines across bays, and even here only for two specific types of bays, namely, 
landlocked bays and historic bays. 

A landlocked bay, in his opinion, was a bay whose headlands were so 
close together that the water areas inside thereof really could be described 
as ‘‘locked’’ by the surrounding land. It is interesting in this connection 
to note that Sir Arnold in his opinion expressly admitted that ‘‘it cannot 
yet be said that a closing line of ten miles forms part of the rule of cus- 
tomary law.’’ (Judgment, pp. 163-164.) But even though there was no 
agreement on the figures as to the maximum length of such base lines, a 
state could not do as it pleased with its bays. If a state contended that the 
territorial belt should be drawn outside of a particular bay, that state had 
a duty to prove why this particular bay formed an exception to the general 
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rule that the territorial belt should follow the actual coastline in all its 
curvatures. Judge MeNair’s attitude towards historic bays was also very 
strict. In his view the requirements for acknowledging a bay as an 
‘‘historic bay’’ were that the claimant state prove a long and consistent 
assertion of domain by it over the bay, and also prove the right to exclude 
foreign vessels from this bay.'* 

Thereafter Judge McNair went into detail concerning the particular base 
lines of the 1935 decree. He emphasized that, in his view, a system like 
the Norwegian was contrary to traditional concepts of the territorial waters 
as a belt of waters. The lines of the 1935 decree produced, according to 
him, a collection of areas of water ‘‘of different shapes and sizes, and 
different length and width.’’ (Judgment, p. 168.) Further, the doctrine 
that the limits of territorial waters should be drawn in order to protect 
economic and other social interests of the coastal state had no justification 
in law. On the contrary, it was a very dangerous doctrine which easily 
might encourage states to make exaggerated claims to water areas. In 
short, he gave the following principal reasons why he was unable to 
reconcile the 1935 decree with the concepts of territorial waters as recog- 
nized by international law: 


(a) because the delimitation of territorial waters by said decree was 
inspired, among others, by the policy of protecting the economic and 
other social interests of the coastal state ; 

(b) because, except at the precise forty-eight base points, the four- 


mile limit of the 1935 decree was measured not from land but from 
imaginary base lines; 

(c) that consequently the 1935 decree, so far from attempting to draw 
a ‘‘belt of even width,’’ gave a territorial zone of constantly varying 
distances from the outer line and to land; 

(d) because the 1935 decree ignored ‘‘the practical need experienced 
from time to time of ascertaining, in the manner customary amongst 
mariners, whether a foreign ship is or is not within the limit of territorial 
waters.”’ (Judgment, p. 171.) 


Judge J. E. Read (Canada) in his dissenting opinion concurred with Sir 
Arnold MeNair that the ‘‘Coastline Rule’’ was an established rule of inter- 
national law (Judgment, p. 187). Then, contrary to Judge McNair, Judge 
Read accepted the ten-mile rule for bays ‘‘as an established rule of inter- 
national law.’’ 15 

As to the historic title of Norway to the areas in question, Judge Read 
found that, at the close of the eighteenth century and under the inter- 


14 The viewpoints set forth by Judge McNair on pp. 183-185 (see likewise pp. 171- 
180) of the Judgment show that, according to these conditions, only very seldom would 
a state be able to prove special rights to certain water areas based on ‘‘historic title.’’ 

15 He added, however: ‘‘ Whether or not claims to bays of great breadth can be sup- 
ported, apart from historic factors, is a question which does not need to be considered 
in this case.’? However, he did not give his reasons therefor. 
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national law prevailing at that time, Norway had asserted exclusive rights 
over a belt of waters which as regards fishing rights was based on the range 
of vision. But later these rights disintegrated or fell in desuetude in 
Norway in the same manner as in other maritime countries (Judgment, p. 
197). Judge Read accepted, however, the contentions of Norway in respect 
to ‘‘Indreleia’’ and the ‘‘Vestfjord’’ that these areas were interior waters 
of Norway. Consequently he could not accept the ‘‘Pecked Green Line”’ 
as set forth by the British Government. In this connection it is of interest 
that a bay, according to Judge Read, could be formed by groups of islands 
and that consequently the rules for bays were applicable to such island 
fringes as the Norwegian ‘‘Skjaergaard’’ (Judgment, p. 206). 


VII. ConcLusIons 


The importance of the decision of the Court for the parties involved is 
obvious. It solves a serious dispute which for more than forty years had 
existed between two friendly nations, and settles questions of the most vital 
interest for Norway. Not only does the International Court declare the 
Royal Decree of 1935 valid according to international law, but it states 
expressly that the method on which this decree is based is not contrary 
to international law. Consequently, the way is open for Norway to apply 
hereafter, as before, this traditional system along the whole of the coast 
of Norway, and not only to the part thereof affected by the 1935 decree. 
It is also of the greatest importance to Norway that the ‘‘Indreleia’’ route— 
the inland route which stretches along almost the whole of the coast of 
southern, western and northern Norway (except for a small section on the 
west coast and in Easter Finmark)—is acknowledged to be inland waters 
of Norway, with all the legal consequences thereof. Further, in regard to 
the four-mile belt of Norwegian territorial waters, it is beyond any doubt 
that even if the Court did not decide upon that question, as it was not an 
issue in the case because of the British admissions on this point, the validity 
of the Norwegian four-mile limit will not be contested by other nations, since 
Great Britain, as the most consistent adversary, has given up its opposition. 

It is obvious that the general importance of the case surpasses the in- 
terests of the two parties involved. It is not an overstatement to say that 
the international law of the sea is in a period of transformation and great 
doubts exist as to the valid principles of law applicable. Decrees and 
regulations are constantly promulgated by various states, and will be pro- 
mulgated in the future, which are in sharp contrast with doctrines hereto- 
fore considered as sacrosanct by lawyers trained in the Anglo-American 
concepts of international law. Many of these newly promulgated laws and 
regulations will prove valid and justified in international law. It seems 
equally obvious that exaggerated claims and pretensions have been put 
forward which pay little or no attention to the reasonable and justified 
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interests of the international community as a whole. It would be a capital 
misunderstanding of states to believe that the decision in the Anglo- 
Norwegian Fisheries Case can be construed in such a manner as to justify 
such obviously exaggerated and unreasonable contentions. 

In the prevailing confusion, however, the principles laid down in the 
decision may be of the greatest importance. The decision is clearly a 
decision re the delimitation of a state’s territorial domain and is, therefore, 
a precedent of great importance on that question. But, being limited to 
this question, it does not discuss certain related problems. For instance, it 
does not discuss the validity under international law of conservation zones 
or contiguous zones. Nor does it accept or reject the recent continental 
shelf theories. These various questions are left open by the Court, and 
intentionally so. (See, for example, Judge McNair’s statement on page 
159 of the Judgment.) The Court refused to act as a new ‘‘ Codification 
Conference’’ and to decide on a series of principles and rules which might 
affect the validity of the legislation of states not litigants in the immediate 
ease. The decision is not (or at least not directly) one on the extent of the 
territorial belt of a state, but a decision on the question whence to measure 
this belt, a question which concerns the inland waters of a state. 

On the other hand, the decision gives a clear expression of the reactions 
of the International Court of Justice as to the traditional British concepts 
of the law of the territorial domain as being a fixed and inflexible set of 
rules governing all states and all situations. The Court clearly rejects, 
for instance, the suggestion that the so-called ‘‘tracée paralléle’’ method is 
a main principle and that any deviations from this principle or any other 
principle are mere exceptions from a mainrule. As to the ‘‘ares of circles’’ 
method as an adaptation of the ‘‘tracée paralléle’’ method, the Court is 
even more unyielding. But on the other hand, the Court does not accept 
the straight base-line system as the only proper system valid in inter- 
national law. The principle of more general value laid down in this con- 
nection by the Court is that the belt of territorial water must follow the 
general direction of the coast. Various methods of more limited value or 
combinations of such methods may presumably be used to reach this result. 

As to the use of straight base lines, one may further deduce the following 
two elements from the decisions: First, the majority of the Court does not 
accept any contention that it is a rule of international law that straight 
base lines can be drawn across bays only. When a given situation calls for 
it, a base line can be drawn across minor curvatures of the coast, from the 
mainland to islands, and between the islands. Secondly, it is quite clear 
from the Court’s findings that there does not exist and never existed a 
customary rule of international law limiting the length of such base lines 
to ten miles. Even Sir Arnold MeNair in his dissenting opinion admitted 
that no such rule existed. In the light of these rulings, the utmost caution 
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should be exercised in contending that international law operates with a 
fixed maximum as to the length of base lines. The Court itself gives an 
illustrative example (page 141 in the Judgment) where it accepts a base 
line 38.6 miles long across the ‘‘Svaerholthav’’ on the ground that ‘‘Svaer- 
holthavet has the character of a bay.’’ 

But where does the decision leave one? Does it throw away all objective 
criteria and let the delimitation of territorial waters be a matter for the 
subjective discretion of each coastal state? The answer is definitely ‘‘no.’’ 
The Court states expressly that fixing the limits of the territorial waters 
of a state always has an international law aspect. It is, however, true that 
the Court rejects many a rule which to lawyers trained in the Anglo- 
American law system previously seemed axiomatic. It is equally evident 
that the Court finds that rules of international law exist, but that such 
rules are of quite another and more flexible nature than the propositions 
presented by Great Britain during the Fisheries Case as being binding 
international law. 

The Court emphasizes this flexibility, and the need of flexibility, in the 
rules of international law governing the territorial sea. Considerations to 
be taken into account are those such as the vital economic interest of the 
regions involved, the practical needs and the local requirements of the 
coastal population, the historic element in the case as a proof of such needs 
and the more or less close relation between the water areas in question and 
the land. It seems only natural that the Court in this regard has not 
stated all the elements which may be of importance in the individual case. 
The elements expressly mentioned were elements of actual importance in 
the case pending before the Court. In other cases new facts and elements 
may play an important role and the intrinsic value of the elements men- 
tioned may vary in each individual case. The Court stressed, however, 
that in considering these various elements as the basis for determining the 
territorial waters of a state, this territorial belt must not, to any appreciable 
extent, depart from the general direction of the coast. 

A last question is whether the decision will be of any guidance on the 
problems of the three-mile rule as against the four-mile rule or any other 
maximum for the territorial belt. The Court did not and had no reason to 
discuss this question at all; but one may perhaps conclude that the decision 
as a whole shows a tendency on the part of the Court not to leave these very 
delicate problems to rules too hard and inelastic for the realities of life. 
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For several generations past international lawyers have discussed the 
problem whether recognition of states, governments and belligerency is a 
matter of law or of policy. They have been unable to reach uniform conclu- 
sions. Some of them, like Professor Lauterpacht in his book on recognition, 
have advocated the view that there is a right to recognition and a duty to 
recognize.! This attempt has proved unsuccessful and has not been sup- 
ported by the majority of writers. The legal theory of recognition is of 
great value de lege ferenda, but it is definitely not backed by the actual 
practice of states. The case of recognition of the revolutionary govern- 
ment of China showed an unexpected diversity of views all over the world. 
Had the East alone granted recognition to the regime of Mao Tse-Tung, 
and the West unanimously refused to accord it, it would have proved that 
the West at least, has a uniform conception of recognition. However, di- 
versity prevailed not only between East and West, but also between the 
main Powers in the West. Diversity of practice and views shows that the 
political theory of recognition has not grown to the level of a legal theory. 
But in spite of different views on the nature of recognition, international 
lawyers were able to agree on the nature of the discretion exercised by 
states in the process of recognition. There is no doubt that this discretion, 
though it is political, is neither absolute nor arbitrary. States considering 
the according or refusal of recognition have, without exception, examined 
certain facts which are essential for their final decisions. The examination 
of these facts amounts to a fact-finding inquiry in which states perform 
a sut generis function. The juristic formulation of this function seems 
of primary importance, the more so that it may throw more light on the 
whole process of recognition and be helpful in clarifying the confusion 
which has accompanied the prolonged discussion on the subject. 

Professor Hans Kelsen has drawn our attention to the fact that recog- 
nition is connected with a process of cognizance or cognition which has the 
same character as the establishment of a legally relevant fact by a court.? 


1H. Lauterpacht, Recognition in International Law (1948). 
2 Hans Kelsen, ‘‘ Recognition in International Law,’’ this JouRNAL, Vol. 35 (1941), 
p- 605 et seq. 
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He unfortunately identified cognition with recognition, though the first 
always precedes the second in time, and constitutes a separate stage in the 
process of recognition as a whole. In the stage of cognition, recognizing 
states do not perform judicial functions sensu stricto, neither formally nor 
in substance. First of all it is the executive and not the judicial authority 
of the recognizing state which is competent to deal with the matter and 
it does not act as a court but as an administrative authority. However, 
administrative authorities in many parts of the world may be under a 
duty to act in a quasi-judicial capacity before they reach decisions as a 
matter of policy, and the judiciary may be called upon to control the 
quasi-judicial function. This is in many cases the practice adopted by the 
English legal system and by countries which have based their law on the 
above system. The interconnection between law and policy in the national 
field and the legal structure of this interconnection are not irrelevant for 
international lawyers who try to define the complex process of recognition 
in which law and policy mutually depend upon each other. A better 
understanding of recognition as a whole depends to a great extent on a 
thorough analysis of the process of cognition and its relationship to de- 
cisions which follow the above process. As the practice of states does not 
entitle us to consider recognition as an act of law but as an act of policy 
only, we have to look for the legal element in cognition without confusing 
it with recognition, otherwise we are forced to consider recognition as 
entirely outside the field of law, which would be even more absurd than 
to consider recognition as an act of law. Many writers confining them- 
selves to two alternatives, 7.e., the legal or political conception of recognition, 
had to adopt extreme views and have maneuvered themselves into a cul- 
de-sae from which withdrawal back to reality seems desirable. It is of 
interest to examine whether the legal element in recognition can be identi- 
fied with the quasi-judicial function, and whether the latter is performed 
by the recognizing state in the same way as it is exercised by administrative 
authorities in the national field. Such an examination first calls for a 
brief analysis of the above function as such.® 

The exercise of power by an administrative authority often involves a 
process which is partly executive and partly judicial. We may call the 
judicial element quasi-judicial, and thus the whole power quasi-judicial. 
An administrative officer may have to perform a fact-finding inquiry be- 
fore he reaches his final decision and therefore the exercise of discretion is 
preceded by a sut generis process. But although the officer acts in much 
the same way as a judge in the above inquiry, he does not apply a rule of 
law to the facts, but finally exercises his discretion and judgment as a 
matter of policy. Discretion is connected with a choice between two or 


3E. C. 8. Wade and G. G. Philips, Constitutional Law (1950), p. 280 et seq.; W. W. 
Willoughby, The Constitutional Law of the United States (1929), p. 1655 et seq. 


QUASI-JUDICIAL FUNCTION IN RECOGNITION OF STATES 633 


more courses of action. A judge does not exercise his discretion, except 
in certain branches of law such as criminal law; he applies a rule of law 
to the facts of the case. An administrator has two or more courses of 
action and his choice is not a matter of law. Under the English legal system 
his decision cannot be questioned in a court of law on the ground that he 
made the wrong choice. As an administrative officer he is first of all 
politically and not judicially responsible. The body called upon to 
criticize his decisions is Parliament. Under a presidential regime such as 
in the United States he is responsible to the head of the executive branch 
of the government. But although an administrative officer is, through his 
Minister or Head of Department, politically responsible, his decisions are 
not in every respect free from judicial control. Under common law he has 
rarely absolute or arbitrary discretionary powers, and though the court 
cannot re-examine his decisions in substance, it can question them on certain 
other well-established grounds. It can prevent an administrator from ex- 
ceeding his statutory power whenever he acts ultra vires, and it can pre- 
vent him from exercising his discretion wrongfully. The ultra vires rule 
does not call for an explanation. More interesting to the international 
lawyer who looks for an analogy between the national and international 
sphere, is the case of wrongful exercise of discretion. An administrative 
decision may be challenged in court whenever the executive officer is guilty 
of abuse of power. This is the position under most legal systems based on 
English law as well as under the law of the United States. French ad- 
ministrative law has termed the above abuse of power ‘‘détournement de 
pouvoir.’’ 

Thus when an administrative officer exercises his powers for an im- 
proper purpose, when he takes into account irrelevant considerations or 
overlooks relevant considerations, when he infringes the rules of natural 
justice or whenever he acts mala fide, the court will intervene and examine 
the case. Whenever an administrative officer is under a duty to hold a 
fact-finding inquiry to which a party is entitled to submit relevant material, 
he has to observe certain rules which govern the quasi-judicial process of 
cognition. For instance, in the United Kingdom, area traffic commissioners 
or a transport tribunal perform functions which are neither entirely ad- 
ministrative nor judicial. The powers of these bodies are quasi-judicial 
in respect of the procedure which has to be observed before administrative 
decisions are reached by them. In the United States the courts have an 
even wider power of control over administrative decisions, and they can in 
certain instances declare a law unconstitutional and inapplicable to the 
case and can examine whether the administrator has made a correct finding 
of facts and drawn the right conclusions therefrom.® 


4M. Waline, Manuel de Droit Administratif (1935). 
5 As to the substantial evidence rule, see Bernard Schwarz, Law and the Executive in 
Britain, a Comparative Study (1949), p. 277 et seq. 
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We may ask ourselves whether the decision of an executive relating to 
the recognition of foreign states or governments falls within the category of 
subjects in which the decision is one of policy, but where in the fact-finding 
inquiry preceding the decision certain legal rules should be observed. 
There is no doubt that the declaration of a government in the matter of 
recognition is conclusive and binding upon courts in English as well as in 
United States law. The courts have to draw the necessary conclusions 
from official statements issued by government departments concerned with 
foreign affairs, and no judicial control of cognition is possible. However 
this is the position in municipal law only. States which are recognized 
members of the family of nations are bound by international law and the 
question arises: What are the consequences, if any, in the international 
sphere, of disregarding the rules of international law governing the process 
of cognition? These rules are connected with the quasi-judicial function 
performed by states in the course of a fact-finding inquiry.’ A brief 
analysis of these rules seems essential in order to answer the above question. 

Whenever a new state or government appears in the international sphere, 
it will as a rule become a candidate or applicant for recognition. It will, 
by unilateral request, approach other Powers who become, individually, 
the judges of the case. In dealing with such a request they must examine 
the facts of the case. It serves no useful purpose to speculate as to whether 
such an examination aims at a declaration of facts, or at recognition of a 
constitutive character. The facts must be proved by evidence in the course 
of the inquiry. The examining Powers have to ascertain whether an ap- 
plicant state has a government which has established its jurisdiction over 
people in a certain territory. This means that the fact-finding inquiry 
cannot ignore the objective tests of statehood. It is impossible to recognize 
legally a state which does not exist de facto. It is equally impossible to 
recognize the government of an existing state unless such a government 
has come into existence. In other words, a fact-finding inquiry cannot be 
performed in a vacuum, the more so that such vacua cannot be presumed 
to exist in the international field. In our present state of affairs territory 
inhabited by people is always covered by some national jurisdiction, and 
de facto authorities which exercise such jurisdiction cannot be ignored 
from the international point of view.’° Though in the absence of recog- 
nition there may be no state or government in the eyes of international law, 
there is always some body aiming at recognition which must be considered 


6P. C. Jessup, ‘‘Has the Supreme Court Abdicated One of Its Functions?’’ This 
JOURNAL, Vol. 40 (1946), p. 168 et seq. 

7H. Lauterpacht, ‘‘ Recognition of States in International Law,’’ Yale Law Journal, 
Vol. 53 (1943/4), p. 407. 8 Ibid., p. 437. 

®P. M. Brown, ‘‘The Effects of Recognition,’’ this JouRNAL, Vol. 36 (1942), p. 107. 

10 The case of the Tinoco Concessions, in L. C. Green, International Law Through the 
Cases (1951), p. 103 et seg.; also this JourNAL, Vol. 18 (1924), p. 147. 
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at least temporarily as endowed with quasi-statehood or quasi-governmental 
capacity. Such applicant state or government submits itself to a fact- 
finding inquiry, and an examination of facts takes place in which relevant 
considerations have to be taken into account and irrelevant considerations 
ignored irrespective of final decisions. 

The Powers which consider the question of granting or refusing recog- 
nition have to examine all the facts relevant to the purpose of the inquiry 
and have to act bona fide. The close interconnection between the basic 
indicia of statehood is of utmost importance in the process of the inquiry. 
As a government must prove that it has established effective jurisdiction 
over people in a certain territory, express or implied acceptance of this 
jurisdiction by the people is essential. The political existence of an ap- 
plicant state or government is essential for the success of its application 
in the legal sphere. To some degree it must have internal sovereignty to 
be able to become externally sovereign. The governments of the existing 
Powers are called upon to judge the circumstances of each case. The prac- 
tice of states since the time of Jefferson has proved that apart from objective 
tests of effective possession of authority established by candidate states or 
governments, there are subjective tests which render the process of the fact- 
finding inquiry more precarious. The representative character of a gov- 
ernment may be considered an objective test, but should the existing 
Powers desire to test the lawfulness of democratic elections announced 
and initiated by a candidate government, they may approach the border- 
line of intervention and go beyond the limits of the inquiry.*: Willingness 
to fulfill international obligations seems to be a subjective test, though 
the recognizing Powers have in many instances insisted on its inclusion in 
the process of cognition. The fact-finding inquiry in its entirety has not 
taken a uniform shape. Certain tests applied by Powers have varied from 
case to case, but there is no risk in saying that the basic objective tests 
relating to statehood and governmental capacity have never been ignored. 
In fact it would be difficult to imagine how any Power could consider its 
final decision of recognition without having first full cognizance of the 
existence of a suitable candidate state or government. 

The differences which appeared between Powers at various times as to 
tests which are either subjective or have a flavor of subjectiveness cannot 
be overlooked by the international lawyer. The constant changes in 
Latin American Republics made the United States Government cautious 
in granting recognition to new revolutionary administrations.’2 The in- 
sistence of President Wilson on the truly democratic character of a govern- 
ment as a test of recognition left a significant mark on the institution of 
recognition as such. Willingness to fulfill international obligations became 


110, C. Hyde, International Law (1947), Vol. I, p. 182. 
12 Ibid., p. 165 et seq. 
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a further important element in inquiries. The practice of the United 
States deviated, in the period preceding the first World War, from Jeffer- 
son’s view that effectiveness is the only decisive test. The recognition of 
the Soviet Government after the first World War became the great test 
ease in the history of recognition. Whereas Great Britain recognized the 
Soviet Government de facto in 1921, the United States conducted their 
fact-finding inquiry for years and recognition followed as late as 1933. 
But there is no reason to see any essential difference in the process of 
cognition as applied by Great Britain and by the United States. Though 
evidence was weighed differently here and there, and though the speed of 
the inquiry was not the same, cognizance of basic facts took place in the 
same way. The United States Government took the view that a new 
government in the above circumstances can be considered permanent only 
after some length of time. A prolonged process of cognition resulting in 
tardy recognition helps to ascertain whether people under a new govern- 
ment have acquiesced in the new rule and whether the new government 
gives a guarantee, by conduct and not by words only, that it has capacity 
and willingness to fulfill its international obligations.** In other words, 
in a cautious process of cognition the subjective tests are better merged into 
the objective test of effectiveness. This writer cannot see what other dif- 
ference is shown by American and British practice in the case. Both 
Powers have acted on the basic assumption that facts cannot be ignored 
and if convincing evidence of facts is secured, recognition is granted, 
sooner or later. 

The same situation seems to be arising in the case of recognition of the 
present revolutionary government of China, in which India has followed 
British practice, and other Powers, France among them, have followed that 
of the United States. It is difficult to assume that any Power ignores the 
objective test of effectiveness in the present case. However, the United 
States Government is still conducting its fact-finding inquiry, whereas other 
Powers have concluded theirs and granted recognition. To consider the 
withholding of recognition as an act of politics or power politics, does not 
mean that the legal basis of the inquiry is ignored. To assume its abandon- 
ment would mean the sanctioning of a legal vacuum which cannot be pre- 
sumed to exist. On the other hand, the fact that an inquiry to test the 
conduct of the new government and the record of its leaders, is prolonged 
for years, does not deprive it of its real significance. All it means is that 
sufficient time is taken to consider the evidence conclusive.** 

It is not unreasonable to consider the entirety of existing Powers as a 
partnership in which many co-ordinated functions are performed. The 


18 Edwin Borchard, ‘‘Reecognition and Non-Recognition,’’ this JourNaL, Vol. 36 
(1942), p. 110. 

14C. G. Fenwick, ‘‘The Recognition of New Governments Instituted by Force,”’ 
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principal Powers, being the decisive element in the partnership, may act 
with more or less unanimity, or there may be deeper differences of opinion 
between them.*® Whenever one of them disregards universally accepted 
tests in the conduct of a fact-finding inquiry preceding recognition, other 
members of the partnership may disapprove deviations from basic rules.*¢ 
There is no likelihood of the whole partnership going against the reality 
of facts. This tendency to base international law on facts is independent 
of power politics which are concerned with shaping facts. In the process 
of shaping facts some balance always follows unbalance when international 
law is called upon to perform the function of the law of power.‘7 Un- 
balance is not synonymous with war, or even with ‘‘cold war.’’ Any 
important difference of opinion in a vital matter is a sui generis unbalance 
which is followed sooner or later by some settlement. When facts again 
become static the law gives legal sanctity to the balance achieved. Thus, 
if there is a vital difference of opinion in the matter of recognition of a 
particular state or government, fact-finding inquiries may be performed 
speedily by those who consider the facts settled, but they may be performed 
with caution by those who consider the de facto position as still open. As 
long as facts cannot be judged with some unanimity, decisions seem to be 
premature. Those who accord to candidate states or governments pre- 
mature recognition may commit a tort against another state or government 
whose rights are violated. They may also anticipate events while such 
events are relevant facts in the inquiry itself. There is always an element 
of risk in recognizing a state or government which may not survive events: 
the risk of taking part in the shaping of events instead of allowing them 
to take shape before they can be inquired into in a legal way. To judge 
facts in the international field calls for caution and the Powers should act 
as cautious judges. If one Power grants speedy recognition, another 
Power may become in its own inquiry the judge of an inquiry previously 
concluded. If the partnership of Powers mutually controls the examina- 
tion of facts, a more objective decision is likely to result from the inquiries 
asa whole. In exceptional cases states have granted collective recognition 
such as in the case of the recognition of Bulgaria, Montenegro, Serbia, and 
Rumania at the Berlin Congress in 1878. In the majority of cases the 
powers were mutually the judges of the quasi-judicial function performed 
Separately by each of them. In spite of differences of opinion they have 
always in the long run reached unanimous conclusions. No candidate 
state or government has ultimately remained on the international scene by 


15C. H. Alexandrowicz, ‘‘Israel in Fieri,’’ International Law Quarterly, July, 1951. 
16 In the case of recognition of the Tinoco regime in Costa Rica the State Department 
announced to three Central American states that it would disapprove the recognition of 
General Tinoco by any of them. See C. C. Hyde, op. cit., p. 168. 
17G. Schwarzenberger, Power Politics (1951), p. 203 et seq. 
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a majority of votes. It has either disappeared or secured unanimous 
recognition. 

The history of recognition shows various types of candidate states and 
governments which appeared on the international scene. Individuals 
seeking power who had hardly grown above the level of adventure tried 
to secure an international status.'* The attempt of Sydney Burt to form, 
in 1871, an independent government in the Fiji Islands, and Hardy Hicky’s 
efforts to establish a state on an island several hundred miles off the coast 
of Brazil, never resulted in recognition by the family of nations, who 
welcomes serious newcomers but not adventurers. Manchoukuo was never 
considered an independent state, and all ad hoc created states and govern- 
ments formed by Hitler never rose above the status of puppet formations. 
On the other hand, the international position of the Holy See which has 
for centuries enjoyed universal recognition, was never questioned, even 
during the period between 1871 and 1929 when it was deprived of territory. 
We may say with confidence that whenever new states or governments 
were able to state a case before the existing Powers as the judges of facts, 
the dignity of the judicial function, which we termed quasi-judicial, com- 
pelled them sooner or later to live up to a high standard in their world 
political decisions. A coup d’etat initiated by an adventurer was always 
distinguished from a revolution, which has deeper roots in social and 
economic changes. Newcomers to the international scene, convinced of the 
righteousness of their cause, may become impatient when the old Powers 
proceed cautiously in their inquiry into revolutionary facts and events. 
To prevent existing governments from exercising their discretion in an 
arbitrary manner, some higher control of executive power is needed, at 
least in the same degree as it is applied in the national field. The Powers 
exercising a quasi-judicial function apply rules of international law and 
are agents of an international order. Instead of aiming at the impossible 
and considering recognition as an act of law, international lawyers should 
first define the rules of the quasi-judicial process of cognition which are 
supported by the actual practice of states. 

A cautious appreciation of facts relating to recognition is often con- 
nected with another essential issue, that of representation and membership 
rights of the candidate government in the comprehensive international 
organization. In the case of the admission of a new state, the United 
Nations, following the League of Nations’ tradition, considers statements 
of fact from the applicant state and conducts a fact-finding inquiry pre- 
ceding the eventual admission to the Organization.‘ Whereas admission 
is a political act, the inquiry is, here also, of a quasi-judicial nature. The 
following are the tests of admission which are applied in the process of 


18 Lauterpacht, loc. cit., p. 431. 
19 Hans Kelsen, The Law of the United Nations (1950), p. 66 et seq. 
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cognition: The candidate community must be, according to Article 4 of 
the United Nations Charter, a state; it must be peace-loving, accept the 
obligations of the Charter, and must, in the judgment of the organization 
be able and willing to carry out these obligations. It is of importance to 
note that a candidate state becomes a quasi-party to the inquiry. The 
same must apply to a candidate government which seeks the right of 
representation of an existing state in the Organization. Apart from sub- 
jective tests, statehood and governmental capacity are objective tests of 
admission to the United Nations in the same way as in individual cases 
of recognition. No state or government has a right to admission to member- 
ship in the United Nations, but if a fact-finding inquiry is held following 
an application, legally defined tests must be applied. There is a duty to 
inquire into relevant facts and a right to have them examined in good 
faith. In other words, the United Nations acts in the same way as an 
administrator acts in the national field whenever he performs a quasi- 
judicial function before giving his decision as a matter of policy. 

The International Court of Justice, at the request of the General As- 
sembly, has recently given an advisory opinion on the question whether 
a Member of the United Nations which is called upon, in virtue of Article 
4 of the Charter, to pronounce itself by vote on the admission of a 
state to membership in the United Nations, is juridically entitled to make 
its consent to the admission dependent on conditions not expressly provided 
by paragraph 1 of the said article. The Court gave a negative answer to 
the above question.*” If we rightly understand the above opinion it means 
that Members of the United Nations who are the judges in cases of admis- 
sion to membership do not exercise absolute or arbitrary discretion. 
Though their decision, expressed by vote, cannot be legally questioned, they 
can act only on the basis of relevant considerations, and cannot arbitrarily 
introduce into the case irrelevant elements not included in Article 4 of 
the Charter. This pronouncement of the International Court is significant 
and applies, mutatis mutandis, to the field of recognition also, though there 
is no written charter of conditions of recognition. 

The question arises: Can an international body perform the same fune- 
tion in the international field as courts perform under English and Ameri- 
can law whenever they exercise judicial control of administrative power? 
Without attempting to suggest such a body by name, we may say that if 
it were an international tribunal it could be approached by an application 
for a kind of prerogative writ or order and exercise judicial control over 
the process of cognition, without substituting its discretion for the dis- 
cretion of the body or Power which admits a candidate state or govern- 
ment to participation in international rights and duties. If it is not a 


201.C.J. Reports, 1948, p. 57; this JouRNAL, Vol. 42 (1948), p. 927; Kelsen, op. cit., 


pp. 72-73. 
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court, it would have to examine the process of cognition at least in a quasi- 
judicial way, that is to say, it would exercise quasi-judicial control of 
administrative power. Such a solution would be possible if the extreme 
views of the legal and political theory of recognition were avoided. The 
analogy between admission to the United Nations and recognition has been 
stressed to show the nature of the fact-finding inquiry as distinct from 
final decisions. 

In the present state of affairs the International Court of Justice would 
not treat refusal of recognition by a Power to a new state or government 
as a breach of duty. To insist on the assumption of such jurisdiction by 
the International Court would be erying for the ideal. However, inter- 
national lawyers, by defining the quasi-judicial function performed by 
Powers in the process of cognition, could prepare the ground for the Inter- 
national Court to assume, in future, judicial control of the fact-finding 
inquiry in the same way as municipal courts exercise it under the English 
and American legal systems. Many obstacles of a technical nature would 
have to be overcome before such a courageous step could be taken. One of 
the main problems would be to ascertain whether a candidate state or 
government in the case of refusal of recognition, could be considered a 
member of the judicial community of nations and whether it could apply 
to the International Court for a judgment or order in the nature of 
certiorari and act as a party to the proceedings.*!. This seems to be a 
matter for considerable doubt, but it is less impossible than to ask the 
International Court to consider refusal of recognition as an international 
tort. Unrecognized communities are treated in many respects as if they 
were subjects of international law, and unrecognized governments are 
often considered as endowed with quasi-governmental capacity.?? If the 
International Court would, at its initiative or at the initiative of Powers 
interested in a particular case, examine fact-finding inquiries which re- 
sulted in refusal of recognition, the existing rules relating to these in- 
quiries would take uniform legal shape. Cases of premature or tardy 
recognition could then be reduced to a minimum and recognition as a 
political act could be made more or less independent of the game of power 
politics, a step essential for the consolidation of the international society. 


21 As to membership in the judicial community see Kelsen’s Law of the United 
Nations, p. 489 et seq. As to the capacity of non-recognized states to act in the inter- 
national field, particularly to participate in the activities of the United Nations, see 
Kelsen op. cit., pp. 79, 226-227. 

22P, M. Brown, ‘‘The Recognition of Israel,’’ this JouRNAL, Vol. 42 (1948), p. 624. 


THE POSITION OF INTERNATIONAL TREATIES 
IN SWISS LAW * 


By G. 


Professor of Law, University of Wisconsin 


I. THe CONSTITUTION AND THE RANKING OF Types oF LAW 


In any legal system there is an order of rank of types of law. This 
order in countries where courts are independent of other branches of 
government, where there is both a ‘‘separation of powers’’ and a ‘‘rule of 
law,’’ is established and maintained by the courts through their decisions. 
As ‘‘interpreters’’ of the constitution, written or customary, the courts are 
really the artisans of this standard of rank, for it is rarely stated ex- 
plicitly in constitutional documents.’ 

A written constitution will always have provisions with which the 
courts do not concern themselves—rules relating to the legislative process, 


* This article is a by-product of an inquiry concerning judicial settlement of contro- 
versies between member states of federacies, in the pursuit of which the author has 
been assisted by grants from the University of Wisconsin and from the American Phi- 
losophical Society (Penrose Fund). 

1The usual modern dress of the constitution, a specific enactment with its amend- 
ments, is a development of public law attributable to the United States. Lenhoff, 
‘America’s Legal Inventions Adopted in Other Countries,’’ 1 Buffalo Law Review 
(1951) 118. Of the two principal functions of a written constitution, that of distribu- 
tion of power between organs is peculiarly important in federacies, since the basic divi- 
sion of power between the central authority and the members must be settled, the rela- 
tionship between them expounded, and a method of resolving controversies between the 
members provided, all of which involves some definition of the branches of central au- 
thority in addition to that needed in a unitary state. Such was the chief function in 
the U. S. of the Articles of Confederation of 1777 and the Constitution of 1787; such 
was the chief function in Switzerland of the Constitution of 1798, the Act of Mediation 
of 1803, and the Pact of 1815. The other function of constitutions, to limit govern- 
mental power, to safeguard interests of individuals and minority groups against gov- 
ernmental tyranny, is almost absent from the Articles of Confederation, subordinate 
in the Constitution of 1787, but is the main matter of its earliest and its Civil War 
amendments, and of course the dominant note of the French Constitution of 1791. 
These rights of man, which, according to Swiss usage, are the content of ‘‘constitutional 
law,’’ are, so far as European constitutions are concerned, attributable more to French 
than to American example, if it is proper to give to legal demands that are so universal 
any national tag. The Swiss Constitution of 1848 (totally revised 1874, and frequently 
amended) has drawn more from the Constitution of the United States than has any 
other European constitution. Tripp, the Swiss and United States Federal Constitutional 
Systems (1940), translated and revised by Swiss Federal Judge Hans Huber, Der 
Schweizerische und der Amerikanische Bundesstaat (1942). 


641 


642 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


for example, or rules that the courts describe as ‘‘political.’’ Besides 
these parts that are not enforced judicially, other parts may be enforced 
selectively, to restrict the conduct of certain persons or governmental 
organs but not to limit others: e.g., the civil but not the military authori- 
ties; * the conduct of inland but not foreign affairs; * the executive depart- 
ment but not the legislative (or conceivably vice versa in a dictatorship). 
In these situations of partial ‘‘control of constitutionality,’’ to use the 
French term, the courts of course judge on which side of the divide par- 
ticular action lies. 

The most crucial question is whether the constitutionality of legislation 
is tested by the courts, or is left outside the range of adjudication. This 
question is not the same as whether the constitution is judicially enforced. 
A provision judicially enforced may nonetheless be held by the courts to 
be no curb on conflicting legislation. For example, in Switzerland the 
Constitution enjoins the enactment of legislation to prevent double taxa- 
tion. The Federal Assembly, however, has not obeyed. But the Federal 
Tribunal holds that the Constitution thereby, even in default of legisla- 
tion, prohibits double taxation. It therefore denies effect to provisions of 
cantonal legislation that it deems to transgress this rule. On the other 
hand, it is perfectly clear that if the Federal Assembly should pass legisla- 
tion in this field, the Federal Tribunal would treat such a law as control- 
ling, even though the law overruled the Tribunal’s decisions expounding 
its concept of the prohibition of double taxation; for legislation and Con- 
stitution have equal rank and both are judicially enforced, the later en- 
actment (at least if more specific) prevailing over the earlier in case of 
conflict. 

Thus to the question, ‘‘Does the Constitution empower the judicature to 
compare statutes with the Constitution and to reject as invalid those which 
the judicature finds to be discordant to it?’’ the Swiss answer is ‘‘No.”’ 
This constant view of the Swiss courts is fully justified in the light of the 
history of the framing of the Constitution in 1848.5 And it is generally 


2 Contrast the judicial control exercised in the U. S. over lower courts and administra- 
tive agencies with the judicial non-control over military agencies. Ex parte Quirin, 
317 U. S. 1 (1942); Application of Yamashita 327 U. 8. 1 (1946); Hiatt v. Brown, 
339 U. S. 103 (1950); Johnson v. Eisentrager, 339 U. S. 763 (1950). 

8 This is the nub of many refusals of U. 8. courts to review executive action, such as 
Z & F Assets Realization Co. v. Hull, 311 U. 8S. 470 (1941); Chicago & Southern Air 
Lines v. Waterman Corp., 333 U. S. 103 (1948); Ludecke v. Watkins, 335 U. 8S. 160 
(1948); U. S. ex rel. Knauff v. Shaughnessy, 338 U. 8. 537 (1950). 

4 Constitution, Article 46, cl. 2. ‘‘Here, as in other areas where the Federal As- 
sembly has failed to legislate to carry out the Constitution, the Federal Tribunal has 
succeeded in making a case law entirely based on the Constitution . . . not a bit inferior 
to the statute law that governs in other areas.’’ Solyom, La Juridiction constitutionelle 
aux Etats Unis et en Suisse (1923), p. 112. 

5 Rappard, ‘‘Le contréle de la Constitutionnalité de lois fédérales par le juge aux 
Etats Unis et en Suisse,’’ 53 Zeitschrift fiir Schweizerisches Recht (1934) 36a, esp. 
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deemed the right rule because of the subjection of all legislation to direct 
popular control.® 

But this, though the most debated, is not the only question in establish- 
ing a scale of priority. How do statutes rank with respect to acts of non- 
legislative organs that conflict with them or with the Constitution; for 
example: (1) various actions of the military; (2) those of the executive 
in conducting foreign relations; (3) transactions of a state with other 
states embodied in treaties, particularly if they have received approval by 
the legislature in their making; (4) transactions in similar form, of a 
member state in a federacy with another member state or with a foreign 
state, particularly if they have received approval, in customary (consti- 
tutional) manner by the federal legislature? Shall such actions be ex- 
amined by the court and rejected if in conflict with legislation ? 

While the courts recognize, except in a dictatorship, the rule of the 
priority of the statute (and the constitution) generally over decrees, 
orders and regulations (of whatever title) of executive agencies, there may 
be a different treatment of the area of foreign affairs or military affairs or 
both. Thus in Switzerland, though it was never at war itself, the Federal 
Tribunal recognized the validity of extraordinary executive action during 
the second World War period in exercise of authority perhaps inferable 
from the Constitution or from general legislation of the Federal Assembly, 
but clearly conflicting with constitutional standards as to individual rights. 
This willingness of the Federal Tribunal to allow the executive to override 
the Constitution evoked widespread and intense criticism.’ 


II. THe Posirion or INTERNATIONAL TREATIES 


The Swiss rule that courts will not examine statutes or emergency execu- 
tive actions for contravention of the Constitution gives them, judicially, a 
rank equal to the Constitution.* What is the position of international 


113a-139a. Proposals to adopt the U. S. rule have been frequently considered and de- 
feated. Panchaud, ‘‘Les garanties de la constitutionnalité et de la légalité en droit 
fédéral,’’ 69 Zeitschrift fiir Schweizerisches Recht (1950) la, 36a—41a. 

6 This opinion concerning the referendum, readily invocable as to all legislation, was 
expressed to me repeatedly by judges, professors, and attorneys. It is felt that review 
of statutes, since they have been or may be subjected to referendum (Const., Art. 89), 
would be review of the people’s constitutional decision, a perversion of democracy; also 
perhaps a futility in view of the simplicity of constitutional amendment, popularly initi- 
able (Const., Art. 121), and effected by majority vote of those voting (a) in the whole 
country, and (b) in each of a majority of the cantons (Const., Art. 123). Though, on 
the one hand, the referendum as to statutes argues against judicial review, yet, on the 
other hand, the ease of constitutional amendment dispels the chief argument in the 
United States against judicial review—the danger of judicial autocracy. 

7 Panchaud, loc. cit. (note 5 above), 54a-56a; Giacometti, Das Vollmachtenregime 
der Eidgenossenschaft (1945). 

8 The language of the Swiss Constitution directing the Federal Tribunal to apply 
the laws is the basis for the doctrine of legislative omnipotence in Switzerland. The 
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treaties? For the Swiss courts, are treaties superior, equal, or inferior 
to statutes? ® 

Two questions, often confused, must first be differentiated. The first is: 
Are treaties part of the !aw that is enforced by the courts of a particular 
country? If the treaty is not internal (as contrasted to international) 
law at all, no question of its rank arises. Thus a treaty in process of 
negotiation, like a bill in process of enactment, is not law; and a treaty 
signed subject to ratification, as most treaties are, is equally not law before 
the process of assent (including exchange or deposit of ratifications) is 
completed. For most purposes, it is not even international law up to this 
point.?° 

The fact that the treaty is international law for a ratifying state as 
soon as that state has completed the process of assenting (provided also 
that the conditions that the treaty contains regarding ratification by other 
states and any other prerequisites to its coming into effect, have been ful- 
filled) does not alone make it internal law. Its validity in, or as, inter- 
national law is ordinarily one condition to its validity in, or as, internal 
law; but there may be others; for example, promulgation, or publication 
in some prescribed manner. It is the internal law that, by text or by rule 
arising from court decision, fixes the terms of the entrance of the treaty into 
internal law. The treaty as such may be completely excluded. Or, at the 
other extreme, its creating international legal rights and duties for a 


country may tpso facto make it also internal law of that country. 

The first question is, then: May the treaty ever become internal law 
(unless the content of the treaty is also enacted as a statute)? The second 
question arises only if the treaty does become internal law, and is: What 
rank, in internal law, has the treaty as compared with the statutes and the 
constitution ? 


third and last paragraph of Art. 113 (the opening words of which are not treated 
as a limitation) reads: ‘‘In all the foregoing cases [of Federal Tribunal jurisdiction], 
the Federal Tribunal shall apply the statutes and general joint resolutions of the Federal 
Assembly as well as the treaties which it has ratified.’’ This enables the Federal 
Assembly to disregard both individual and cantonal rights: ‘‘ According to Const., 
Art. 113, last paragraph, cantonal law within cantonal authority has to give way to 
federal law without federal authority, in so far as it is embodied in a statute or 4 
general joint resolution.’’ Giacometti, Schweizerisches Bundesstaatsrecht (1949), 
§7 (p. 94). Yet an amendment to Art. 113 or any amendment designed to supersede 
existing legislation would clearly prevail. To say that legislation is superior to the 
constitution, even in Switzerland, is therefore misleading. 

®In this examination consideration is given only to statutes in the narrow sense of 
enactments of the Federal Assembly, not decrees of the Federal Council; and only 
to treaties approved by the Federal Assembly (Const., Art. 85 (8)). 

10 Only in that its provisions regarding the process of ratification at once empower 
and burden the signing states, is it law before ratification is fully accomplished. 
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A. The British Rule 


In the United Kingdom (and, so far as the writer is aware, throughout 
the British Empire and its related Commonwealth of Nations) non-con- 
ventional international law is reckoned part of the internal common law; 
and this common law can be changed only by statute, not by treaty.™ 
Treaties, as such, never become internal law. Practically this means that 
every treaty that is intended to give rights and impose duties on indi- 
viduals is paralleled by legislation to carry this purpose out by ‘‘trans- 
forming’’ (perhaps better, receiving) the treaty into the internal law. 
Under this system all treaties of such purpose are, in the view of internal 
law, as if they contained only a promise to enact legislation to carry the 
purpose out. No treaty is ‘‘self-executing’’ (perhaps better, self-legis- 
lating). 


B. Treaties under 1946 Constitution of France 


How is the treaty in French law? The answer seems clear if one looks 
only at the text of the present French Constitution (1946) which provides 
in Article 26: ‘‘Diplomatie treaties** duly ratified and published shall 
have the force of law even when contrary to French internal legislation.’’ ** 
But there is still doubt whether the obvious answer will be the courts’ 
answer. For before 1946 the prevailing view, based on the doctrine of 
‘“‘separation of powers’’ as understood in France, rather than on any 
specific language of the Constitution, was that French law ‘‘denied to the 


courts any power to control the constitutionality of laws [1.e., to disregard 
statutes that conflicted with the Constitution] and therefore, a fortiori, to 


11 The difference between the U. S. rule, by which treaties (may) become internal 
law, and the British rule is illustrated by two cases relating to the same treaty: Re 
Arrow River Boom Co., 65 Ont. L.R. 575, 581, [1931] 1 D.L.R. 260, 266, and [1932] 
8.C.R. 495, 502, [1932] 2 D.L.R. 250, 251 (op. of Lamont and Cannon); Pigeon River 
Improvement Co. v. Cox, 291 U. S. 138, 160 (1934). At least in Canada there appears 
to be some attrition of the British rule in recent years: (1) by holding treaties declara- 
tory of public policy, Re Drummond Wren, [1945] O.R. 778, [1945] 4 D.L.R. 674; and 
(2) by inventing exceptions: Sec. of State v. Alien Property Custodian, [1931] S.C.R. 
169, 198, [1931] 1 D.L.R. 890, 902 (but see Bitter v. Sec. of State, [1944] Ex. C.R. 61, 
76, [1944] 3 D.L.R. 482, 497). Conversely the American Bar Association recommends 
amendment of the U. S. Constitution to conform with the British rule. Sutherland, 
‘‘Restricting the Treaty Power,’’ 65 Harvard Law Rev. (1952) 1305. 

12 The more important diplomatic treaties, as enumerated in Art. 27, including ‘‘those 
modifying internal French legislation,’’ are binding only if ‘‘ratified by virtue of a 
legislative act,’’ and, by Art. 28, may not be ‘‘abrogated, modified, or suspended with- 
out previous formal denunciation ... approved by the National Assembly, except in 
the case of commercial treaties.’’ The formation and termination of such treaties 
are thus under tight control of the legislative authority. 

18 The rule of Art. 26 is repeated in Art. 28: ‘‘ Diplomatic treaties duly ratified and 
published have authority superior to that of French internal legislation.’’ 
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control the conformity of laws with treaty obligations.’’’* And there is 
nothing of a general nature in the present Constitution calling for any dif- 
ferent rule. Accordingly the courts may treat Article 26 as law only for the 
legislature, as judicially unenforceable, and continue to refuse to inquire 
whether a statute is invalidated by conflict with a diplomatic treaty. The 
lower courts have disagreed on this issue, and French scholarly opinion also 
is divided, while the Court of Cassation has not passed on it.° But since it 
is only by interpreting a country’s constitution that courts determine 
whether or not they may ‘‘control’’ the constitutionality of legislation, it 
is difficult to see how the French courts can read Article 26 as not requiring 
them to disregard conflicting statutes. The words giving treaties su- 
periority to statutes in France are clearer than the words which the United 
States Supreme Court has read to mean that the United States Constitution 
is superior to Federal statutes (and presumably treaties). So, though 
these provisions are not so explicitly directed to the courts as are the 
commands of the United States and Swiss Constitutions, it seems prob- 
able that the French courts will hold that, though the Constitution still 
requires them not to test statutes for constitutionality, yet it equally re- 
quires them to give priority to treaties over statutes. The French rule 
of legislative finality is merely that ‘‘the tribunals cannot provide a sanc- 
tion against excés de pouvoir of the legislator,’’ as Preuss puts it. Surely 
if the Constitution explicitly granted to any authority such a sanction 
(whether in the form familiar in the United States as an authority of the 
courts to disregard unconstitutional legislation, or in any other form“), 
the traditional rule of legislative finality would not prevail over such a 
grant. No more, it seems to me, should the traditional rule of legislative 
finality prevail over this explicit invalidation of the legislator’s excés de 
pouvoir in violating his country’s deliberately contracted international 
obligations.7® 


C. The Relation of Treaty Law to Other Law 


The priority in national courts of non-conventional international law 
over, or at least its equality with, non-statutory national '* law is generally 


14 Preuss, ‘‘ The Relation of International Law to Internal Law in the French Consti- 
tutional System,’’ this JouRNAL, Vol. 44 (1950), pp. 641, 657. 

15 Ibid., pp. 658-667. 16 Ibid. 

17 Cf, Panchaud, loc. cit. (note 5 above), at 29a-35a. 

18 Other recent constitutions (German Federal Republic, 1949, Art. 25; German 
People’s Republic, 1949, Art. 5; Italy, 1948, Art. 10) contain general language that 
may be interpreted to have the same effect, or even to give all international law priority. 
See Fritz Miinch, ‘‘ Droit international et droit interne d’aprés la constitution de Bonn,”’ 
19 Revue internationale francaise du droit des gens (1950) 5, 14; and Lawrence Preuss, 
‘¢The Execution of Treaty Obligations through Internal Law,’’ Proceedings, American 
Society of International Law, 1951, p. 82, esp. notes 31 and 41. 

19 National (or internal or municipal) as contrasted to international; not national 
(or central or federal) as contrasted to state (of a federacy). State courts and federal 
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accepted; for non-conventional international law being often said to be 
part of common law, as non-conventional international law changes, the 
unwritten law of national courts changes accordingly. The priority of 
non-conventional international law over statutory national law is just 
as generally denied.*° The premise is that non-conventional international 
law is common law, and the conclusion is that, as common law, it may be 
changed by statute. The priority of conventional international law over 
non-statutory national law is unquestioned, provided the convention or 
treaty enters (is ‘‘transformed’’) into national law. The issue we ex- 
amine here is whether conventional international law prevails over statu- 
tory national law. Unquestionably a later treaty prevails over an earlier 
statute, for no national law that accepts treaties (‘‘transforms’’ them), 
accepts them as subordinate or inferior to existing law (except perhaps to 
the constitution in countries like the United States, where statutes also are 
subordinate to the Constitution). Treaties, on becoming part of national 
law, are therefore either equal in rank to statutes or are superior to them. 
The question is, Are Swiss treaties accorded priority to statutes by the 
Swiss courts? 

In considering this question, these general tangent propositions need to 
be borne in mind: 


1. Live and let live. Courts of most countries (notably the United 
States and Canada) exert themselves to reconcile treaties and statutes by 
construction (most commonly by construing the statute to contain a tacit 
exception of treaties; or the treaty to allow some freedom for definitory 
legislation). They declare that tacit repeal of statutes by treaties is not 
to be implied, any more than is tacit repeal of statutes by statutes.” 


courts apply the same law in Switzerland, just as they do in the U. S. A. And in the 
law they apply there is no doubt that state (cantonal) law of every sort is subordinate 
both to federal law and to international law. (There is question, however, whether 
treaties made by states—‘‘compacts’’ in U. S. parlance; usually ‘‘concordats’’ in 
Swiss—with each other are state law, federal law, or some other class of law.) 

20 The constitutions mentioned in note 18 above, may alter this rule. 

21‘¢The Charter [of the United Nations], the moment it becomes part of the positive 
law of a national legal system, is superior to all previous legislation. But at least in 
theory this superiority is basically unstable (essentiellement précaire). In every legal 
system legislative measures subsequent to the adoption of the Charter can be taken that 
conflict with it. The internal agencies of government (organes internes), undoubtedly 
bound by the most recent manifestation of the legislative will, would be bound then to 
apply the later statute [even in France after 1946?] and not the Charter .... [Yet] 
does not the judicial rule, which is more and more widely accepted as to ordinary 
treaties, avoid all possibility of implied conflict between international rules of law 
and internal rules of law by presuming that the legislature in general does not intend 
to violate any treaty? ... Thus neither the carelessness nor the concealed hostility 
of the national legislature would prevent the application of the Charter, but only an 
express command in effect requiring [its disregard]. And that really is a possibility 
little to be feared.’’ Kopelmanas, L’Organisation des Nations Unies (1947), p. 98, 
note 3. In this passage Kopelmanas states the rule of ‘‘Live and let live’’ in extreme 
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2. Lex posterior priori derogat. Whether treaties are equal or superior 
to statutes, a later treaty prevails over an earlier statute. (Only if 
treaties were inferior to statutes, would an earlier statute prevail over a 
later treaty.) 

3. The rank accorded to types of law of a country by the courts of that 
country must be distinguished from the rank accorded by the courts of 
that country to types of law of another country.” 


III. ConruictiIng Views Asout TREATIES IN Swiss LAw 


It might be thought that Article 113 of the Swiss Constitution clearly 
equates treaties with statutes, when it declares that the Tribunal ‘‘shall 
apply the statutes and the general joint resolutions of the Federal As- 
sembly, as well as the treaties which it has ratified.’’ But, as in France, 
the professors disagree. 

Paul Guggenheim says: 


In ease of a conflict between the rule of conventional international 
law and the internal Swiss rule, the international law rule governs ac- 
cording to prevailing judicial precedent (nach der herrschenden 
Praxis), even when the situation is subject to a contrary-to-interna- 
tional-law internal rule that came into force later [than the treaty]. 
(Lehrbuch des Volkerrechts (1947), Vol. 1, pp. 35-36.) 78 


In support of his views he cites many decisions of the Federal Tribunal. 


Also he notes two as contrary. All these cases will be examined hereafter. 
He goes as far or farther when he says: 


Treaties made by the cantons [with other countries] are not over- 
ruled by later provisions of federal law contrary to them, for inter- 
national law prevails over internal law (prime le droit étatique) [no 
citations]. . . . But a treaty between a canton and a foreign state is 
overruled if that state makes a later treaty with the Confederation 


favor of international legislation. So it should be applied when the conflict is between 
an international constitution and any form of national law. Likewise, it is submitted, it 
should be applied in favor of national law when the conflict is between a merely bilateral 
treaty and a national constitution. 

22 Perhaps following the rule, whose correctness I do not endorse, that: ‘‘A municipal 
decree, whether executive, legislative or judicial, contravening the law of nations, has 
no extraterritorial force.’’ 1 Moore, Digest of International Law 6. Cf. Kopel- 
manas, ‘‘Du Conflit entre le traité international et la loi interne,’’ 18 Revue de droit 
international et de législation comparée (1937) 88, 107. 

23 Professor Guggenheim states that he intends to maintain this view in the forth- 
coming revised (French language) edition of this work. Compare the view that, de- 
spite heavily contrary preponderance of decisions of U. 8. courts, ‘‘not only are treaties 
and customary international law of authority superior to national statutes and the 
Constitution ... but also... courts in the United States are bound in observing 
sound principles of law to act upon this fact,’’ the conclusion of Pitman B. Potter, 
‘*Relative Authority of International Law and National Law in the United States,’’ 
this JouRNAL, Vol. 19 (1925), pp. 315, 326. 
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covering the same ground. [Randon v. Weiss,] 14 Trib. Féd. [460,] 
466.74 (Fiches Juridiques Suisses (1942), No. 386.) 


Z. Giacometti says: 


International treaties approved by the Federal Assembly .. . are 
like federal statutes as sources of law. And so international treaties 
of legislative character are, because of Constitution, article 113, 
clause 3, equivalent in rank to statutes for the law enforcement organs. 
Hence the rule lex posterior derogat priori, is internally valid also 
for the relationship between the international treaty and the federal 
statute; the later treaty prevails over the older statute and a later 
statute would do likewise with respect to an existing treaty. But in 
doubtful situations this should not be admitted (angenommen), for 
the state is always bound in international law; rather, the organ 
applying the law must fix on that interpretation which leaves still in 
effect what was agreed to by treaty as a particular rule in exception 
to (als Spezialrecht neben) the new statute. (Schweizerisches Bundes- 
staatsrecht (1949), § 80, pp. 829-830.) 


He adds (note 75) : 


If there is a clear conflict between treaty and later statute, however, 
the judge has to apply the treaty-violating statute as lex posterior. 
... This rarely happens. According to Guggenheim [as above 
quoted] on the basis of prevailing federal precedent (auf grund der 
herrschenden Praxis des Bundes), the international law rule governs 
when the situation is covered by internal law rules conflicting with 
international law. But the judgments of the Federal Tribunal cited 


by him do not seem to me to be entirely conclusive. 


In the same note Giacometti cites Verdross as agreeing with him (without 
particular reference to Switzerland). Since Giacometti’s Bundesstaats- 
recht appeared, Verdross has repeated his view more fully in the 1951 
edition of his Vélkerrecht: 


1. Even an internal statute contrary to international law (conflicting 
with either common or conventional international law) is obligatory 
for the authorities of the enacting state unless the internal law pro- 
vides otherwise. [This is amplified by a note quoting British and 
American courts and other authorities and referring to Guggenheim’s 
contrary view as to Swiss law and, on the other hand, to the Swiss 
Federal Tribunal’s decision in Steenworden v. Société des Auteurs, 
59 Trib. Féd. II, 331 (1933), one of the two decisions that Guggenheim 
admits to be against him; also referring to Article 26 of the Constitu- 
tion of France and comments on it.] 


24In referring to the official reports of decisions of the Federal Tribunal, the ab- 
breviation Trib. Féd. is used for Tribunal Fédéral (Bundesgericht), with volume number 
preceding. The year of the decision is always 1874 plus the volume number. In later 
years, reports of decisions of the several divisions of this large court are separately 
paged. The part of the reports is then indicated by a roman numeral after Trib. Féd.: 
I is public and administrative law; II, civil law; III, law of execution and bank- 
tuptey; IV, penal law. 
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2. Since it cannot be assumed that a legislator intends to enact 
a statute contrary to international law, courts should interpret statutes 
as far as possible, in the light of international law. (p. 62.) 


An excellent study of the relative rank of statutes and treaties, country 
by country, was made by Lazare Kopelmanas in ‘‘ Du conflit entre le traité 
international et la loi interne’’ (18 Revue de droit international et de 
législation comparée (1937), 88 and 310), in which he presented the Swiss 
rule much as expounded in the passage quoted above from Guggenheim 
(but as a rule which has little support in the law of other countries). But 
he failed to notice the newly decided Steenworden case, on which he later 
(1938) made this comment: 

The Federal Tribunal acted in the Steenworden case as if it wanted 
to take this chance (profiter de l’occasion) to announce that it would 
no longer be bound by its earlier decisions regarding treaties. The fact 
that the overruling occurred without being called for by the facts of 
the case emphasizes the strong intention of the Federal Tribunal to 
depart from precedent in favor of a solution that we must describe as 
nationalistic. (33 Revue critique de droit international 257, 260.) 


After all these authors wrote, the Swiss Federal Tribunal in 1950 said in 
Thurgau v. Lang, 76 Trib. Féd. IV, 48, 49, ‘‘Staatsvertragsrecht dem 
Bundesrecht vorgeht’’ (treaty law ranks above the law of the Confedera- 
tion), thus seemingly confirming Guggenheim, yet without mentioning 
the same court’s equally positive statement in the Steenworden case: 

. conflict between a federal law and an international convention 
governing the same matter .. . should be settled like a conflict be- 
tween contradictory statutory texts, by the rule lex posterior derogat 
priori. Accordingly the new treaty, ipso jure, supersedes the con- 
trary provisions of the earlier statute, and vice versa the new statute 
paralyzes in Switzerland the application of the earlier treaty. (59 
Trib. Féd. IT, 331, 337.) 


IV. Review or Swiss Decisions 


Though questions concerning treaties may arise in any Swiss court, only 
the published decisions of the Tribunal Fédéral (Bundesgericht) are here 
considered. This may be described as the supreme court of the Con- 
federation, having both original and appellate jurisdiction, and being the 
sole federal court of extensive range of adjudication. It is so large that 
it rarely meets in plenary session. Decisions of most cases are made by 
sections, t.e., groups (of 3 to 7 judges) composed for two-year periods, 
but usually renewed with minimal change of personnel, called chambers or 
courts, which deal with different classes of cases: e.g., public law, ad- 
ministrative law, civil law, execution and bankruptcy, prosecution, penal 
law, ete. Selected opinions of the Federal Tribunal are published officially 
in annual volumes. Though opinions are filed in all cases (about 2300 
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a year), about one in ten is published officially (and very few more in 
unofficial periodicals). 

The earliest case mentioned by either Kopelmanas or Guggenheim ** is 
the Kiesow case, 7 Trib. Féd. 774. The question was whether a federal 
statute of December 17, 1879, regarding trademarks had displaced the 
Swiss-German convention of May 13, 1869, which contained a most- 
favored-nation clause, and the Swiss-French convention of June 30, 1864, 
which the German plaintiff invoked under the most-favored-nation clause. 
The Swiss defendants claimed that the statute had superseded these 
treaties. The court said (p. 783) that the German convention ‘‘remained 
in effect for both parties, as was unambiguously agreed, especially in article 
50 § 1 of the convention of 30 June 1864, until altered or terminated in 
the way that it provided.’’ This general statement seems to mean, not 
that statutes cannot override treaties, but that a general provision of a 
statute does not supersede a specific provision of a treaty. Neither the 
reported arguments nor the opinion of the court explained the ruling. 
Was the court doing anything more than interpreting a statute re- 
strictively so as not to infringe existing treaties? Immediately before the 
passage quoted the court said: ‘‘This [most-favored-nation] term of the 
German-Swiss treaty of 13 May 1869 indeed by no means ipso facto failed, 
as the defendants claim, upon the coming into operation of the federal 
law of 17 December 1879’’—which certainly does not deny that a federal 
law could supersede a treaty, and implies that whether it did is a matter 
of interpretation for the court. 

It may well be that the opinion is intentionally vague; for it must be 
remembered that an opinion of the Federal Tribunal (as of the courts of 
most Swiss cantons) is both anonymous and not written by a judge. It is 
composed by a greffier (Gerichtsschreiber), whose official function is to 
write an opinion which justifies the conclusion of the majority of the 
participating judges and takes account of their reasoning, which may, of 
course, not be the same for all the judges who vote for a particular judg- 
ment. This scribe has to transform into writing the judges’ views (ex- 
pressed sometimes by reading a memorandum, sometimes ex tempore), 
stated in public sessions of consultation; he has to combine thoughts ex- 
pressed by some judges in French and by others in German (Italian is in 
practice not used in these oral statements) into an opinion which must be 
(depending on the language of the case in the lower court or other factors) 
in Italian, or French, or German; he has, above all, to harmonize (or con- 
ceal the discord between) the reasoning of the judges, or sometimes supply 
legal ‘‘motives’’ when they are lacking; and, finally, he has to get his 


25 Examination is made of all sixteen cases listed by Guggenheim as important, and 
several others, including all those of recent date that seem relevant, in order to give 
a full picture of the court’s present attitude. 
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product approved by a majority of the judges who participated. This 
combination of difficulties, plus the fact that dissenting or divergent views 
are never noted in the court’s records and publications, although they are 
not concealed from those attending the consultation sessions (which are 
held at stated times in the courtroom and are open to the public), results 
in opinions which tend to be more obscure, noncommittal, and unimagi- 
native than those of judges who write opinions which, with or without 
the assent of fellow judges, will be published bearing the writer’s name. 

The next case cited by Guggenheim is the case of Forquet de Dorne, 19 
Trib. Féd. 184. This was a demand by France for extradition of a 
French soldier charged with theft in France. The court said that the fact 
that the offense was covered by the treaty of July 9, 1869, between Switzer- 
land and France 
is sufficient to establish the validity of the demand of extradition; 
moreover the acts for which Forquet de Dorne is prosecuted are also 
named in article 3, paragraphs 19 and 20, of the federal extradition 
law of 22 January 1894, and even if they were not, this fact would 
make no difference in deciding the case because in this matter rela- 
tions between Switzerland and France are still governed by the above 
treaty of 9 July 1869. (p. 137.) 


Without further explanation the court is following a widespread practice 
of reading extradition statutes to implete, not overrule, extradition treaties, 
and, in some countries, to authorize extradition in default of treaty.” 
The court does not say that treaties as such prevail over statutes. 

The case of Schwob and Schwob, 21 Trib. Féd. 36, is of similar character, 
involving alleged conflict between a French-Swiss treaty and Swiss legisla- 
tion of later date, both relating to administration of bankruptcy. In the 
course of a long opinion the Federal Tribunal sustained the cantonal court 
in its application of the treaty saying: 


The treaty, in its recognition of the attraction of the whole bankruptcy 
proceeding to the court of the headquarters (stége social) of the bank- 
rupt [that is, Paris, France, as against Neuchatel, Switzerland], has 
laid down a rule of public law, which must prevail over ordinary 
legislation. The provisions of the treaty therefore should be carried 
out by reason of the principles of public law contained in the treaty 


itself. (p. 59.) 


In other words, public law (choice of jurisdiction rules between countries) 
is not modified by ordinary statutes. But what statutes are ordinary the 
court does not explain; nor does it define the elastic term ‘‘public law.’’ *’ 


26 Kopelmanas, loc. cit. (note 22 above), at pp. 101-102. The Stiibler case, 18 Trib. 
Féd. 189, is similar; also the earlier civil law case of Schweizerische Kreditanstalt v. 
Postfiskus, 10 ibid. 583, where a postal treaty was held not affected by general postal 
legislation. 

27 ‘**Tf statutes introduce the vague (problematisch) concepts of public and privaie 
law without defining them, one must resort for help to jurisprudence. But here the 
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In the Lux case, 21 Trib. Féd. 76, extradition again is the subject. A 
German, found in Ziirich, Switzerland, was wanted for rape in Germany. 
There was actually no conflict between the treaty and the later Swiss 
statute. The only question was whether extradition was barred by time 
limitation, which, by Article 5 of the treaty, was to be calculated according 
to the law of the requested country (here, Canton Ziirich). But the 
court stated a strong dictum for the prevalence of treaties over statutes: 


It should be noted that only the terms of the treaty can be controlling, 
for the treaty could not be altered by federal extradition law, that 
being the unilateral legislative act of only one contracting party. 
(p. 79.) 

In the same volume of the reports appears the case of Caudéran (p. 
705), involving the Swiss-French treaty of June 15, 1869, and a later 
Swiss statute. The court repeated the idea of the Luz case saying: 

It is obvious that the convention on judicial jurisdiction, like every 
other international treaty, cannot be altered by the unilateral will of 


one of the contracting states and that accordingly the federal statute 
. could not set up any rule conflicting with the treaty. (p. 710.) 


Both Guggenheim and Kopelmanas cite this passage in support of the 
primacy of treaties over statutes, and one could hardly find a clearer state- 
ment of that view. But again it was not significant to the judgment in 
the case. For the decision was that despite the treaty the suit was proper 
because the defendant by his conduct had subjected himself to suit in 
Switzerland: 


The creditor who gets an attachment order and uses it thereby sub- 
jects himself, by that very act, to answer, if sued (éventuellement), 
before the court of the jurisdiction of the attachment, for injury 
caused by the attachment. (p. 713.) 


Statute or no statute, the suit is sustained by defendant’s implied consent 
to be sued. 

In Federal Council (Bundesrat) v. Bern, 22 Trib. Féd. 942, the court’s 
statement concerning treaties and statutes is: 


This statute did not, and could not without violating international law 
obligations, change anything in existing treaties and especially not 
make an obligation [imposed by treaty] . . . dependent on new con- 
ditions not mentioned in the treaty. ... (pp. 950-951.) 


The treaty and statute dealt with extradition. The question was whether, 
when extradition of a Swiss to Germany for trial for a crime committed in 
Germany was refused (pursuant to treaty) because of his nationality, the 
Swiss federal law imposed an absolute duty (on the appropriate canton) 


greatest disagreement reigns, a uniform answer is never obtainable, and the distinction 
itself is not unquestioned in modern writings.’’ Gut, Staatsrechtliche Streitigkeiten 
zwischen den Kantonen und ihre Beilegung (1942), pp. 10-11. 
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to prosecute the alleged criminal. The court held that Canton Bern by 
refusing to prosecute was not violating the federal law when it refused 
because Germany would not promise not to prosecute the accused for the 
same offense. Here, again, no conflict between treaty and statute was 
found. Moreover, the quoted dictum implies that, so far as national courts 
are concerned, a statute could ‘‘change’’ a treaty (thereby violating inter- 
national law). Certainly priority in national law of treaties over statutes 
is not stated, much less applied, in this case. 

Next came the Rieger case, 22 Trib. Féd. 1025, again involving German- 
Swiss extradition. The question was whether article 3 of the statute of 
January 22, 1892, permitting refusal of extradition when the offense was 
trivial, modified the existing treaty. The court said: 

As the Federal Tribunal has repeatedly stated, the statute of 1892 
neither intended nor was able to change (derogieren) the provisions of 
existing extradition treaties. For this case the provisions of the 
Swiss-German extradition treaty alone are determinative, and these 
do not contain an equivalent reservation. (p. 1030.) 


This is a clear enunciation and application of the treaty superiority rule, 
but in an extradition case, in which, as has been said, it is usual to in- 
terpret statutes so as not to override treaties. 

The next statement of the court to be noted is one of the most categorical 
and sweeping that it has made; it was in the Spengler case, 35 Trib. Féd. 
I, 467. For richer or for poorer the statement was unnecessary to the 
decision, for the treaty here was both later than the statute and also of a 
type (relating to choice of law, as Schwob and Schwob related to choice 
of forum) likely to be treated as impliedly excepted from ‘‘ordinary’’ 
statutory provisions. It was a question of wardship involving a family of 
Netherland nationality domiciled in Switzerland. Upon the death of the 
mother, the Swiss court, according to the law of the domicile, appointed a 
guardian of the minor children, first the father, and, on his resignation, 
another person. Thereafter Switzerland adhered to an international con- 
vention, which designated the law of nationality, not domicile, as applicable, 
in matters of wardship. Since Netherland law did not provide for ward- 
ship so long as one parent was living, the cantonal court terminated the 
status on petition of the father. The guardian sought review on the 
ground, among others, that this improperly gave the convention retroactive 
effect. In discussing, and eventually rejecting, this argument, the Federal 
Tribunal said: 

But the wardship of minors is no longer governed exclusively or even 
principally by the federal law of 25 June 1891. For by the federal 
decree of 16 June 1905 Switzerland adhered to the international 
convention ... effective 15 September 1905. From that date the 
provisions of that convention are governing for Switzerland as for the 


other states, and, if there is conflict, prevail over those of Swiss law 
regarding civil relationships; this results from the very fact that this 
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international convention binds contracting states according to uni- 
versally acknowledged principles of the law of nations and without 
regard to their respective national legislation. (p. 473.) 


Three months later the court showed how thoroughly it then accepted 
this rule by its incidental mention of it in Martin v. Renold, 35 Trib. Féd. 
I, 594, which both Kopelmanas and Guggenheim cite as a leading case on 
the question under discussion. The issue was the propriety of the form of 
action used by the plaintiff in review, a Frenchman who was fighting an 
attachment of his property in Switzerland. In discussing the form of 
action suitable where a treaty provision was in issue, the court said: 


Apart from the fact that a treaty, since it binds Switzerland inter- 
nationally, cannot be altered by a later national statute, it is to be 
remembered that the Attachment Act in article 271 § 3 expressly re- 
fers to provisions of treaties and that this reference would have no 
meaning if treaties could not be invoked against attachment orders by 
means of the public law review action. (p. 596.) 

So this forceful endorsement of the superiority of treaties occurs in a 

situation where a statute accords it. 

Baumann v. Im Obersteg and Co., 48 Trib. Féd. II, 260, also reported 
in French translation in 1922 Journal des Tribunauz * I, 534, presents a 
new question—the treatment by a Swiss court of foreign legislative action. 
Baumann, owner of goods in France, contracted with Im Obersteg, a for- 
warding company, to have them carried by rail to Switzerland. The con- 
tract was made in France and was governed, as the parties agreed at the 
time, by Swiss law. The goods were damaged in transit. To the forward- 
ing company’s claim for recovery under the contract, Baumann counter- 
claimed for the damage. The lower court denied recovery on this counter- 
claim for several reasons. Among his objections to this judgment the 
counter-claimant argued before the Federal Tribunal that Article 456 of 
the Swiss Code of Obligations made the forwarder liable if the railroad 
was, and that under the International Railroad Traffic Convention of 
October 14, 1890, the railroad in general was liable for damage occurring 
during transportation. The court said, however: 


The cantonal court held the counterclaim defendant not liable 
under the convention because a [French] ministerial decree of 31 
March 1915 had relieved French ** railroads of liability for damage 
resulting from defectiveness of cars. 


28 This periodical now prints in French translation a large proportion of the German- 
language decisions of the Federal Tribunal. These are accurate unofficial versions, 
occasionally presenting more, and now and then less, of the opinions than appears in 
the official reports. In citations of the Journal des Tribunauz, which appears in several 
sections, the roman numeral I indicates a federal court decision. 

29 This French decree could not in any event affect liability, if any, derived from 
that of the Swiss railroad, the delivering carrier whose car was used, the federal court 
points out. 
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But it should be noted that the convention, a treaty between the 
contracting states, creates international law for the parties which 
prevails over internal law, so far as the latter is not saved by the con- 
vention. So one of the high contracting parties cannot unilaterally 
abrogate the convention nor unilaterally limit the liability of its rail- 
road, even in time of war, unless the treaty expressly so allows 
[which it does not]. . . . French railroads cannot rely on this decree 
to escape liability ... with respect to goods they accepted for 
carriage under an international bill of lading. (p. 261.) 


The report is incomplete and leaves the outcome of the case uncertain. 
But, while the court clearly states the superiority of the treaty, it should 
be noted that: (1) it is dealing with a problem not of rank of types of 
Swiss law but of rank of types of French law; (2) under Swiss law an 
analogous Swiss decree, unless based on a statute (and no French statute 
is mentioned), would not be valid, for whether or not treaties are superior 
to statutes, decrees are not superior to treaties; (3) regardless of whether 
Swiss courts give primacy to treaties over Swiss statutes, they might recog- 
nize treaties to be superior to foreign statutes; and (4) the question before 
the court was not the liability of the French railroad but of Im Obersteg 
under a contract governed by Swiss law, which might be held to measure 
Im Obersteg’s liability by the liability of railroads under Swiss law. 

We now come to a case which has been repeatedly cited in later decisions 
and is claimed by Guggenheim as strong support for his thesis: Lepeschkin 
v. Upper Court of Ziirich and Gosweiler & Co., 49 Trib. Féd. I, 188, 1923 
Journal des Trib. I, 582. The court here expresses a theory of transforma- 
tion of the international treaty into national law which seems to place 
treaty-based law beyond the reach of legislation, yet which the same court 
in the later Steenworden case turns to support the view that statute and 
treaty are of equal rank. 

Lepeschkin, a Russian national domiciled in Paris, was sued in Canton 
Ziirich, where he had property, by his creditor, Gosweiler & Co., who ob- 
tained judgment. Lepeschkin appealed to the Upper Court of Ziirich, 
which, pursuant to Swiss statute, required him as a non-domiciled appellant 
to file an appeal bond. Russia, France and Switzerland were parties to 
the Hague Convention of July 17, 1905, on Civil Procedure, Article 17 of’ 
which relieved persons covered by it from filing such bonds. The Ziirich 
court, however, held that, though Lepeschkin was covered, the treaty was 
inoperative because, as declared by the Swiss Department of Police and 
Justice, Russia was not giving effect to the convention. The Federal 
Tribunal intimated that with respect to persons of French domicile, French 
compliance with the convention was reciprocal with Swiss compliance, but 
held that even if reciprocity were viewed on the basis of nationality 
rather than domicile, the cantonal court had wrongly required the bond. 
Russia, of course, had not ceased to be a state, though its legal system had 
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undergone great change—so great that it might ‘‘give the other treaty 
states a right to end the treaty on the basis of the international law doc- 
trine of rebus sic stantibus’’ (p. 194). But the cantonal court’s holding 
was based, not on the theory that Russia was extinct, but on ‘‘retorsion,’’ 
which the Federal Tribunal held not to be a proper basis for judicial ac- 
tion. Anent ‘‘legislative treaties,’’ such as this, the Tribunal said: 


The obligation of the law-applying authorities of the several treaty 
states to observe treaties of this type does not arise from the treaty 
itself, which creates only an obligation between the two states them- 
selves as subjects of international law. There has to be further an 
act of the organ competent by national law, which requires the execu- 
tion of the provisions of the treaty and gives them binding effect also 
in internal relations.*° [Citations of textbooks.] The approval of 
a treaty by the Federal Assembly has legally a double meaning; it 
contains: on the one hand, the assent necessary as a condition for 
binding Switzerland to the treaty by international law, combined with 
the authorization of the Federal Council to carry out the formalities 
of ratification; on the other hand, the endowment of the contents of 
the treaty with the force of statute (Gesetz), the declaration of its 
binding effect on authorities and citizens of the state. The rules of a 
treaty so approved are in their operation like an internal statute and 
must be enforced by the internal authorities as long as the act which 
gave them that binding force is not set aside again by a contrary act 
of the organ that authorized them. The duty of the judge... is 
only to decide whether the conditions which the treaty itself sets forth 

. are fulfilled. ... Its application cannot be refused for rea- 
sons which may be very persuasive in leading the political authority 
which transformed the contents of the treaty into internal law ** to 
repeal the treaty as law though leaving it undisturbed internationally. 
[Apparently there was not agreement among the judges; some pre- 
sumably preferred the monistic theory of law to the dualism of the 
foregoing explanation; for the opinion proceeds:| And the conclusion 
in this case is not different if, contrary to what has been said, one is 
unwilling to distinguish between the validity of the treaty as internal 


30 The court cited this case and repeated this rule, still leaving the background hazy 
and the reasoning muddy, in Helvetia v. Kuch (April 15, 1946; not officially reported), 
quoted (but misidentified) in VII Schweizerisches Jahrbuch fiir Internationales Recht 
(1947) 148. Meanwhile, however, the Swiss Government in an official communica- 
tion to the League of Nations (O. 75. M. 69. 1929. V) had taken the contrary view, 
with which most Swiss juristic writers agree. For instance, Giacometti, in discussing 
intercantonal treaties, says that they are (or may be) ‘‘binding not only on the con- 
tracting cantons but, upon publication, like cantonal statutes, also on persons subject 
to the territorial jurisdiction of the contracting cantons. Thus the intercantonal con- 
vention becomes automatically part of cantonal law, as an international treaty becomes 
part of federal law.’’ Schweizerisches Bundesstaatsrecht (1949), p. 162. See also 
id., p. 829, and the Tribunal’s language in Thurgau v. Lang, quoted below, p. 664, and 
in Landis v. Zug, 78 Trib. Féd. I, 124 (not yet published). 

31 No translation of the remainder of the sentence is satisfactory because of the 
obscurity of the original: ‘‘zwm Widerruf des betreffenden Aktes, den Weiterbestand 
des letzteren selbst aber unberiihrt lassen.’’ 
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law and the international law obligation of Switzerland... .*? In 
either case one cannot admit that treaty obligations end ipso facto 
[ when there is violation by the other party] ; rather the country which 
will make use of its right [to abrogate] must express to the other 
party its will in the internationally proper form. ... [For] declara- 
tion of withdrawal, denunciation, like making the treaty, is a power 
only of the organ to which is attributed generally by national and 
international law authority over creation of treaty obligations. The 
same is true of suspension of execution for the purpose of retorsion. 
(It is not necessary here to decide whether the decision of the Federal 
Assembly would be necessary or whether for this step, which leaves 
the validity of the treaty undisturbed, the Federal Council is author- 
ized to act independently because of Const. article 102 (8).)... 
Just as termination of a treaty actually declared by these organs or 
temporary suspension of execution as reprisal must of itself bind the 
court, though it deem the step unjustifiable, so must it conform with 
their refusal to [terminate or suspend]. (pp. 195-198.) 


Thus the court concludes only that as to treaty provisions fixing a uni- 
form rule in the countries party to the treaty, their non-application by 
courts of another country does not justify Swiss courts in their non-appli- 
cation with respect to that country’s nationals in Switzerland. The 
court’s inconclusive discussion of broader theories provides bad guidance, 
and, for reasons previously stated, probably indicates unresolved differ- 
ences of opinion of the judges, and perhaps a feeble majority in support 
of the doctrine, hinted rather than stated, that treaties are superior to 
statutes, not repealable by them. What the court says is that treaties can 
be excised from internal law only by the treaty-making authority, just as 
statutes can be excised only by the statute-making authority. Actually, 
however, the last statement belies the all-accepted rule that treaties over- 
rule earlier statutes. 

Eisenbahnen in Elsass-Lothringen v. Bronner & Co., 49 Trib. Féd. II, 
360, 1924 Journal des Trib. I, 134, is almost exactly the same as Baumann 
v. Im Obersteg and relies on it: a French military decree relating to mili- 
tarily occupied territory that violated the International Railroad Traffic 
Convention was refused honor by the Swiss court. 

Trampler v. Bertrand, 51 Trib. Féd. I, 415, refuses to give effect to pro- 
visions of the Treaty of Versailles in a suit brought by a Frenchman 
against a German, at the latter’s domicile in Ziirich. The question was 
whether the treaty did or could so restrict the forum for collection of debts 
that a Swiss court was incompetent to decide the claim. No question of 
the merits of the claim was involved. The court, of course, held that, since 
Switzerland was not a party to the treaty, whatever its effect on the claim 
itself, ‘‘Swiss public law, which governs the jurisdiction of courts, cannot 
be affected by it.’’ (p. 420.) Moreover, it held that the treaty did not for- 
bid suit on the claim in the courts of the defendant’s domicile and that no 


32 Though the court has not clearly adopted this view, it prevails. See note 30, above. 
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general principle of international law opposed such a proceeding merely 
because the defendant’s property in France had been sequestered as prop- 
erty of an alien enemy. 

Neither of the two foregoing cases, though both cited by Guggenheim, 
has even dicta that bear on the question before us. 

But in Scharf v. Saxer, 54 Trib. Féd. I, 40, 1928 Journal des Trib. I, 619, 
we are again in the realm of Swiss treaties and Swiss statutes. The treaty, 
the same one as in the Lepeschkin case, appears to have been later in date 
than either the cantonal or federal legislation with which it was alleged 
to conflict. Since federal statutes are enforced though contrary to the 
Constitution, and since treaties are at least of equal rank with statutes, the 
opinion is indisputably correct in saying: 

The argument that article 18 of the Hague convention violates article 
4 of the Constitution . . . cannot be taken seriously. For according 
to the Constitution, article 113, par. 3, treaties approved by the 


Federal Assembly are binding on the Federal Tribunal and cannot be 
attacked for unconstitutionality. (p. 43.) 


The treaty provided for direct execution of foreign judgments only when 
presented through diplomatic channels. So, presenting their German 
judgment in Canton Graubiinden themselves, the plaintiffs could get ex- 
ecution only if they proceeded according to the law of Graubiinden, 7.e., 
by first obtaining a domestic judgment by means of suit on the German 
judgment. 

Three years later in Hein v. Pietsch, 57 Trib. Féd. I, 19, 1931 Journal 
des Trib. I, 474, the Tribunal had to consider the enforceability of an Aus- 
trian judgment. Again and for the same reason it stated that alleged 
conflict of the Austrian-Swiss treaty with Article 59 of the Swiss Constitu- 
tion, requiring personal actions to be brought at the defendant’s domicile, 
but expressly excepting foreigners under treaty provisions, need not be 
considered.** But the court did not wholly shut its eyes to the Constitu- 
tion; it said: 

Article 59 of the Constitution may be brought in only for the con- 


struction of the treaty insofar as the latter’s provisions have taken 
account of the constitutional guarantee. (p. 23.) 


Since it failed to explain how it would recognize such a taking of account, 
this seems to endorse awkwardly the doctrine that interpretation should 
strive to reconcile internal law and international treaties. Nothing in the 
opinion indicates whether treaties or statutes are of equal or of different 
rank. That the later prevails over the earlier law, or the more specific 
over the more general law, is probably all that this case stands for, in 
holding that a later treaty, if conflicting, prevails over the earlier consti- 
tution and statute. 


33 Quoted in note 42, below. 


660 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Nor does Sarasin v. Fournier, 58 Trib. Féd. I, 104, throw light on the 
question. The issue was whether the action of a French claimant against 
Swiss heirs concerning a legacy had to be brought at the domicile of the 
defendants (Paris, France) instead of at the place of probate of the will 
(Geneva, Switzerland). Article 1 of the Swiss-French treaty laid down 
the defendant’s domicile rule, but Article 5 made an exception for claims 
under a will, which the Tribunal held this claim to be. No possible con- 
flict with a statute could exist because the statute which authorized suit 
in Geneva (like Article 59 of the Constitution in Heini v. Pietsch) gave 
way to treaty provisions (réserve les dispositions des traités). 


V. Tue Recent Swiss CASES 


We now come to the most explicit treatment by the Federal Tribunal of 
the question of primacy. In Steenworden v. Société des Auteurs, 59 Trib. 
Féd. II, 331,°* the plaintiff in review asked the Tribunal to set aside a 
judgment of the Civil Court of Geneva, which held him liable for copyright 
infringement by publicly playing phonograph records made in France. 
The issue was whether his purchase of the records in Switzerland gave him 
the right to use them publicly. The Geneva court, applying Article 13 of 
the revised Bern convention of November 13, 1908, held that he had bought 
the right of private, but not public, execution. The court did not give 
effect to a Swiss statute which declared that the buyer by obtaining the 


right to play the record privately also obtained the right to play it pub- 
licly. Article 21 of the statute expressly stated that the right conferred 
on composers by Article 13 of the convention was ‘‘subject to the restric- 
tions of articles 17 to 21 of the present act.’’ Of this the Tribunal said: 


It would be useless to maintain that article 21... is contrary to 
article 13 of the Bern convention. ... For, from the internal point 
of view, international conventions have no value different from a sta- 
tute duly passed and promulgated. [The court here cites page 196 
of the Lepeschkin case, apparently referring to the passage: ‘‘The 
rules of a treaty so approved are in their operation like an internal 
statute and must be enforced by the internal authorities as long as the 
act which gave them that binding force [stands].’’] So if there is 
conflict between a federal law and an international convention gov- 
erning the same matter, the convention necessarily is not superior to 
the law (ne devrait pas forcément étre préférée a la loi). Each, as 
internal legislation (aw point de vue législatif interne), having the 
same force (portée), the conflict between them should be settled like 
a conflict between two contradictory statutory texts, by the rule lex 
posterior derogat priori... .*° The statute... is later ** than the 


34 Also 33 Revue critique du droit international (1938) 252, and (in part) 1935-1937 
Annual Digest of International Law Cases, No. 4. 

85 The passage here omitted is quoted above, p. 650. 

36 Though the convention was revised at Rome in 1928 after the statute, ‘‘and in 
Switzerland this revision was ratified by vote of the Federal Assembly,’’ the court held 
that since ‘‘the Rome meeting did not make any but purely formal changes in art. 13,’’ 
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convention. ... So if there is conflict between them, the statute 
prevails. (p. 335). 


Hence the judgment of the cantonal court was set aside.*7 

The Steenworden case is a decision of a civil law section of the Federal 
Tribunal, whereas most of the earlier cases, including the Lepeschkin case, 
were decisions of the public law section. Article 16 of the Judicature Act 
of December 16, 1943, provides: ‘‘If a section of the Tribunal intends to 
overrule decisions (la jurisprudence) of another section . . . it may do so 
only with the consent of that section or by decision of . .. [the whole] 
Tribunal.’’ Here the civil law section professes to follow the public law 
section’s Lepeschkin decision. Actually, however, as we have seen, the 
Lepeschkin decision has been invoked for the contrary view. 

Guggenheim, who characterizes both the Trampler and the Steenworden 
cases as contrary to the Swiss doctrine of treaty superiority,** mentions 
only one later case as bearing on the relative rank of statutes and treaties, 
a case which, he says, illustrates ‘‘the prevalence of an international treaty 
over principles of international private law.’’ This comment refers to 
Dewald v. Baumann, 64 Trib. Féd. I, 263, 1939 Journal des Trib. I, 22. 

The treaty in the Dewald case as in Scharf v. Saxer, provided for ex- 
ecution of foreign judgments. An agreement of settlement reached in 
the course of litigation in Germany and approved by the German court 
was held by both the cantonal courts and the Federal Tribunal to be cov- 
ered by the treaty. They agreed also in holding that the treaty must be 
honored in Switzerland even though dishonored, due to conflicting legis- 
lation, in Germany. While the Tribunal was not convinced the German 
statute had denied execution to Swiss judgments, it said that if it had, 
there were these alternatives: 


[First, that such denial] is a violation of the treaty. Now this viola- 
lation would be of highest concern to the [Swiss] political authorities, 
to deal with by terminating the treaty or taking measures of retorsion, 
but would not justify the Swiss courts to violate the treaty by refusing 
to execute German judgments.*® 58 Trib. Féd. I, 312 * and citations. 


it remains ‘‘the old rule, which cannot overcome the new rule, namely art. 21 of the 
federal statute.’’ 

87 Kopelmanas, in his comment on the case (quoted above, p. 650), maintains that no 
conflict existed, because the convention gives leeway for such a statutory variation by 
providing in sec. 13(2) that ‘‘The limitations and conditions relative to the application 
of this article shall be determined by the domestic legislation of each country ....’’ 

88 This statement and the following quotation appear in his Lehrbuch des Volkerrechts 
(1947), Vol. 1, p. 38. In Fiches Juridiques Suisses (1942), No. 487, he calls the Steen- 
worden case ‘‘directly contrary to earlier decisions of the Federal Tribunal.’’ 

89 The Journal des Tribunaux text continues: ‘‘This argument has already been 
disposed of in previous litigation by this defendant. Dewald v. Ritscher [listed but 
not reported, 62 Trib. Féd. I, 299; opinion summarized in 1939 Journal des Trib. I, 
28).”? 

40 Deutsche Feuerversicherungs A-G. v. Lucas, 58 Trib. Féd. I, 307, 312; ‘‘So long as 
this [the taking of executive measures in response to the foreign state’s action] has 
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Or, second, the German refusal would not be inconsistent with the 
treaty, because it would not deny validity to the judgment for execution 
in Germany, but would reject the demand in the specific case for rea- 
sons outside the scope of the treaty—some general statutory restriction 
on execution by the state of execution, which would stand in the way of 
executing a German judgment in Switzerland only if it were likewise 
part of Swiss legislation. Nor does the jurisprudential (rechtspoli- 
tisch) postulate of equality of reciprocal obligations justify the au- 
thorities of this country to add conditions for execution in the case 
of an international treaty, for the conditions set forth in the treaty 
itself exclude all others. (p. 267.) 


Guggenheim presumably refers to the last quoted sentence. There is, 
however, nothing noteworthy in the proposition that a treaty can change 
a customary standard or common law rule. 

Other cases since Steenworden v. Société des Auteurs neither strengthen 
nor weaken it. In a series dealing with wartime financial arrangements, 
the Tribunal was several times confronted with the argument that treaties 
violated public policy (éffentliche Ordnung; ordre public). In Société 
pour l’Exportation des Sucres 8S. A. v. Schweizerische Kreditanstalt, 63 
Trib. Féd. II, 303, 1938 Journal des Trib. I, 105, involving a clearing treaty 
between Italy and Belgium, excluding direct suit by creditors of one 
country against debtors of the other, the question was whether Swiss courts 
should give effect to this prohibition. The Tribunal, distinguishing an 
earlier case in which it had refused to give effect to such a German statutory 
prohibition, said: 

What was there considered a violation of [Swiss] public policy was 
not so much the prohibition of payment as such as its confiscatory 
effect on the rights of the Swiss creditor, who by the unilateral measure 
of his debtor’s state practically lost every prospect of getting payment. 
But no such confiscatory effect is ascribable, as already pointed out, 
to the prohibition of direct payment when a clearing agreement is 
made between states. 

It is not significant that this case involves a treaty to which Switzer- 
land is not a party. Switzerland has made clearing agreements with a 
lot of states. ... These agreements of course must be respected by 
the Swiss courts, since they are valid internal law. But if a prohibi- 
tion of direct payment in a treaty concluded by Switzerland does not 
contradict public policy, it is not possible to see how a treaty between 
other states, in which exactly the same prohibition is found, can do so. 
(pp. 313-314.) 


In giving effect to this treaty between other countries, the Tribunal 
says nothing about the relative rank of treaties and statutes. But with 
citation of this case, their equality is clearly implied in S. A. pour l’indus- 
trie des Métaux v. Cantonal Court and Vereinigte Aluminium A-G, 64 


not happened, the judicial authorities have to hold to the rules set forth in the treaty. 
[Lepeschkin v. Upper Court,] 49 Trib. Féd. I, [188,] 194.’ 


POSITION OF INTERNATIONAL TREATIES IN SWISS LAW 663 


Trib. Féd. I, 268, 273-274, by language quite startling to the American 
lawyer : 


If [as here] the prohibition arises from a treaty between Switzerland 
and the state of the debtor, it must, obviously, be applied by the Swiss 
court, for the treaty embodies (consacre) principles of federal law. 
This is what the Federal Tribunal has already recognized as to clearing 
agreements which bind Switzerland to various countries. 63 Trib. 
Féd. II, 312-315. The Tribunal can no more inquire whether a treaty 
concluded by the Confederation, which it is called on to apply, contains 
principles contrary to Swiss public policy than it can inquire whether 
or not a federal law violates the Constitution. 


The public policy argument was yet again raised in Matt v. Dapco A-G, 
72 Trib. Féd. I, 267, 1947 Journal des Trib. I, 295, where it was alleged 
that a Danish-Swiss treaty concerning execution of arbitral awards was 
contrary to Swiss public policy of equality, because an arbitral award 
could not be executed in Denmark without first obtaining a Danish judg- 
ment on it, whereas in Switzerland arbitral awards were treated as judg- 
ments. The court noted that the differences were differences of internal 
procedure in the two countries and continued: 


The provisions of treaties concluded by Switzerland are valid (gelten) 
as internal law of statutory force and therefore cannot violate public 
policy. Cf. 63 Trib. Féd. II, 313, 64 Trib. Féd. I, 273. (p. 275.) 


The only ** other mention of the question before us since the Steenworden 
ease is in Thurgau v. Lang, 76 Trib. Féd. IV, 43. The defendants had 
been convicted in the cantonal court of first instance of violation of para- 
graph 4.3 of Annex D of the Paris Convention on Aerial Navigation of 
October 13, 1919; but its decision had been reversed by the cantonal upper 
court. Thurgau sought to have the Federal Tribunal set this judgment 
aside. The Tribunal said: 


The defendants did not obey paragraph 4.3 of annex D, according to 
which an air vessel flying near bodies of water must keep away from 
all ships and disturb their movements as little as possible. The view of 
the upper court that this provision must give way to paragraph 1 
of the regulations of the Federal Council of 24 January 1921 is in- 
correct because treaty law is superior to federal law. 57 Trib. Féd. 
I, 22.42 Moreover both regulations can stand together, in the sense that 
air navigators must abide by both. (p. 49.) 


41 Despite much search, this word is used with reservations, since the Tribunal’s 
reports are without index, adequate headnotes, or detailed tables of contents. No 
tables of cases cited (though citation of cases is increasingly frequent) exist, and the 
separate index volumes of the reports are slow to appear and not arranged to disclose 
discussion of this particular issue. The case cited in note 30 contains a fence-sitting 
dictum. 

42 Heini v. Pietsch, 57 Trib. Féd. I, 19, 22: ‘‘Breach of the treaty ... is to be 
decided by the Federal Tribunal freely and not of course from the point of view of 
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The Tribunal gives superiority to the treaty, but it invokes Hein v. 
Pietsch where the treaty’s superiority was based apparently, or at least 
sufficiently, on the fact that the treaty was later in time. Here, however, 
the regulations were later than the convention (but earlier than Annex D), 
which might lead to the conclusion that the court was now overruling its 
Steenworden holding. However, Steenworden is not mentioned. (The 
Tribunal at least sometimes indicates when it overrules earlier holdings.) 
Moreover, if this, the criminal section, was overruling the Steenworden 
ease, decided by one of the civil law sections, it was violating the provision 
of the Judicature Act, previously quoted. That no impugnment of the 
Steenworden case was intended seems pretty clear from the succeeding 
paragraph: 


By Switzerland’s adherence to the Paris aerial navigation convention, 
through a declaration of the Federal Council in fulfillment of a 
resolution of the Federal Assembly, the provisions of the treaty and 
its lawful annexes, without more, became internal law of Switzerland; 
and, indeed, the annexes in the form given them from time to time by 
the International Commission for Air Navigation, for the treaty gave 
this commission the right to alter and complete the annexes. So the 
view of the cantonal upper court that annex D of the treaty is not ap- 
plicable to the defendants because it has not been embodied by the 
Federal Council or the Department of Transportation ‘‘in a decree of 
its own’’ is incorrect. The rules of a treaty approved by the Federal 
Assembly have the same effect as an internal statute and like the 
latter must be executed by the authorities. 49 Trib. Féd. I, 196.*° 


It therefore appears that the real grounds of the court for preferring the 
treaty annex to the Federal Council regulations are that: (1) the annex 
ranked with the convention itself; and (2) a treaty is of higher rank than 
regulations; regulations are valid only if they conform with this law of 
higher rank, be it statute or treaty.** 

Thus the Steenworden case, though never relied on expressly in a later 
decision, seems to state the opinion of the Swiss Federal Tribunal today. 


Constitution article 4 [equality of all citizens before the law]. The plaintiff cannot 
complain of a violation of Const. art. 59 [personal actions to be brought at defendant’s 
domicile—with exceptions]. The above mentioned treaty . . . is controlling even if in 
conflict with Const. art. 59, for treaties ratified by the Federal Assembly are controlling 
for the Federal Tribunal, pursuant to Const. art. 113, par. 3, and Judicature Act art. 
175, par. 3.”? 

43 Lepeschkin v. Upper Court, 49 Trib. Féd. I, 188, 196, quoted above, pp. 657-658. 

44The judgment under review was, however, sustained (pp. 52-53) because the 
Federal Council had abrogated the convention pursuant to its terms, effective Dec. 12, 
1947, that is, before the conviction of the defendants; and, by the Swiss penal code, 
‘*the law in force at the time of judgment, if milder for the accused, is to be applied,’’ 
a principle ‘‘good not only for matters covered by the penal code but also for those 
which other federal law provisions make or have made punishable.’’ 
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VI. ConcLusIon 


The thesis that the Swiss courts hold treaties superior to statutes, which 
Guggenheim maintains (acknowledging that the Steenworden case is 
clearly contrary), has support in decisions prior to the Steenworden case. 
Though the rule of treaty superiority was for a while often stated and some- 
times applied, the contrary rule of the Steenworden case that statutes 
and treaties are of equal rank,** now has stood unimpugned for nearly 
twenty years. 

Courts must make a crucial choice between being organs for administra- 
tion of their national law first and being organs of law in its full sense of 
ruler of nations (and so of their courts). Within federacies, this sort 
of choice faces courts of member states, for they may either disregard 
national law (when in conflict with state law) or give priority to it. In the 
United States the Constitution (Article VI) expressly makes the choice; 
all courts are to give primacy to Federal law: ‘‘This Constitution, and the 
Laws ... and all Treaties . . . shall be the supreme Law of the Land; 
and the Judges in every State shall be bound thereby. .. .”’ The courts of 
the Swiss cantons, like those of the States of the American Union, hold 
themselves bound to apply first the federal law. Though the court is the 
organ of a state, the court’s law is the law of the federacy as a whole.* 
Is there any reason why such courts—all courts—should not apply inter- 
national law as well as national law, and despite national law when there 
is conflict; above all, apply the conventional international law that their 


country has helped to make or at least has formally accepted? The appli- 
cation of international law by national courts is familiar; but their setting 
it above national law is unusual.‘? Here too, however, though the court is 
the organ of a state, the court’s law could be the law of the world as a 
whole. 

Yet the development of national courts into courts giving first place to 
international law, or even the less radical step of their attributing higher 


45 This is the well-settled rule in the United States. 

46 The rule is tersely expressed: Bundesrecht bricht kantonales Recht; le droit 
fédéral prime le droit cantonal. It is evolved from the Constitution, Art. 113. See 
note 8, above. 

47 In the United States it is not wholly unknown; for national courts when entrusted 
by a statute carrying out a treaty with the adjudication of an international claim prop- 
erly prefer international law to national law. The Ship Rose, 36 U.S. Ct. Cl. 290, 301 
(1901) ; Royal Holland Lloyd v. U. 8., 73 U. 8. Ct. Cl. 722, 731 (1931). A statute in- 
tended to fulfill a quasi-international obligation was held to have similar effect in U. S. 
v. Aleea Band of Tillamooks, 329 U. 8. 40 (1946). 

Moreover, the courts of federal countries, by acknowledging that treaties—and, it 
may safely be said, all international law—are equal to federal statutes, give them a 
superiority over a large field of law (the law of component states) that they do not 
have in unitary states. U.S. v. Pink, 315 U. 8. 203, 231-234 (1942). 
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rank to treaties than to statutes, is so momentous a departure from their 
accepted job of administering according to the most authoritative mani- 
festation of national will in lawmaking, that express mandate of the 
national constitution, or of the lawmakers, seems appropriate—a mandate 
that defines what of international law (only treaties of a constitutional type 
like the United Nations Charter; all ‘‘international legislation ”’; all treaties; 
or all international law) should prevail over national law. (Why limit the 
rule, as France has, to ‘‘diplomatic treaties’’?) Such a mandate, rather 
than judicial innovation, seems the best means to establish this enlarged 
rule of law in any country—a development that goes normally with the 
strengthening of political organization of the world toward assurance of a 
complete rule of law among men. 


NOTES ON LEGAL QUESTIONS CONCERNING THE 
UNITED NATIONS 


By Yvuen-ui * 


THE THIRD SESSION OF THE INTERNATIONAL LAW COMMISSION: REVIEW OF ITS WORK 
BY THE GENERAL ASSEMBLY—II 

In the previous issue of this JouRNAL,' the writer surveyed, in a note 
under the same heading, the work of the International Law Commission 
with particular reference to reservations to multilateral conventions, and 
the consideration of the Commission’s recommendations by the General 
Assembly during its sixth session. An attempt was made therein to an- 
alyze in detail this complex question which entailed prolonged discussion 
in the Sixth Committee of the General Assembly. The present note will 
deal with two other questions considered by the International Law Com- 
mission at its third session in 1951 and reviewed by the General Assembly 
during its sixth session 1951-1952. These are: (1) review of the Statute 
of the International Law Commission; and (2) the question of defining 
aggression. 


REVIEW OF THE STATUTE OF THE INTERNATIONAL LAW COMMISSION 


The General Assembly, at its fifth session, on December 12, 1950, adopted 
resolution 484 (V) * by which the International Law Commission was re- 
quested to review its Statute * ‘‘ with the object of making recommendations 
to the General Assembly at its sixth session concerning revisions of the 
Statute which may appear desirable, in the light of experience, for the 
promotion of the Commission’s work.’’ This resolution was inspired by 
doubts expressed by some delegations, in the course of the consideration 
of the report of the Commission covering its second session, as to whether 
the working conditions of the International Law Commission were such 
as to enable it to achieve rapid and positive results in the progressive de- 
velopment of international law and its codification. The resolution was 
motivated also by the importance which the General Assembly attached 
to the work of the Commission. 

Pursuant to this resolution, the International Law Commission under- 
took a review of its Statute during its third session in 1951 and submitted 


* Director, Division for the Development and Codification of International Law, 
United Nations Secretariat. 

1Vol. 46 (1952), p. 483. 

2 General Assembly, 5th Sess., Official Records, Supp. No. 20 (A/1775), p. 76. 

8U.N. Doe. A/ON.4/4. 
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its views, in Chapter V of its report,‘ to the General Assembly. In this 

chapter, the Commission surveyed its conditions of work and recommended 

that 
its members to be elected in 1953 should be placed in a position which 
would enable them to devote their full time to the work of the Com- 
mission, and that its statute should be amended to provide, in line with 
Article 16, paragraph 1, of the Statute of the International Court of 
Justice, that no member of the Commission may exercise any political 
or administrative function, or engage in any other occupation of a pro- 
fessional nature. It is thought by a majority of the members of the 
Commission that the adoption of this recommendation would open a 
more favourable prospect for promoting and expediting its work. 


The Commission further suggested that, to facilitate the recruitment of 
members, a longer term of office would need to be envisaged, possibly a 
term of six or nine years, instead of three years as under its existing 
statute. 

The Commission also reviewed certain provisions of its Statute with a 
view to clarification of the prescribed procedures for the progressive de- 
velopment as well as the codification of international law, but concluded 
that suggestions of desirable amendments could be more conveniently ad- 
vanced when the Commission was apprised of the General Assembly’s 
attitude toward its fundamental recommendation as to a full-time Com- 
mission. 

The conclusions of the International Law Commission regarding the 
question of the review of its Statute were considered by the Sixth Com- 
mittee of the General Assembly during its sixth session. Discussions were 
focused upon the recommendation to place on a full-time basis the members 
of the Commission to be elected in 1953. The representative of The Nether- 
lands spoke in favor of the recommendation. He emphasized the im- 
portance of the ‘‘law-making capacity’’ of the General Assembly through 
the work of the International Law Commission in codifying existing inter- 
national law and in its progressive development. The existing organiza- 
tion and working conditions of the Commission, however, prevented it 
from performing its functions properly. The work of the development 
and codification of international law required the full time of the members 
of the Commission and it would be an advantage that they be prevented 
from engaging in other occupations. The cost to the United Nations budget 
would be small in proportion to the importance of the work.*® 

However, other members of the Sixth Committee were, for various 
reasons, opposed to the immediate transformation of the Commission into 


4 Report of the International Law Commission Covering the Work of Its Third Session, 
General Assembly, 6th Sess., Official Records, Supp. No. 9 (A/1858), pp. 14-15; this 


JouRNAL, Supp., Vol. 45 (1951), pp. 1382-135. 
5 General Assembly, 6th Sess., Official Records, 6th Committee, 295th meeting, pars. 


48-57. 


i 


LEGAL NOTES 669 


a full-time body. According to the representatives of the United States, 
Brazil and Belgium, the prevailing state of international relations, in 
which political divisions and ideological conflicts had arisen since 1945, 
was unfavorable for rapid progress in the codification and development of 
international law. The representative of the United States also pointed 
out that as it had been the practice of the Commission under its Statute 
to ask governments for comments on its drafts, the governments would 
not be able to keep pace with such requests, which would increase if the 
Commission were to work on a full-time basis.’ The representative of 
Venezuela mentioned the fact that although hitherto the Commission had 
held only one session each year, the General Assembly had still been unable 
to review part of its work.’ 

To place the Commission on a full-time basis, according to the repre- 
sentative of the United States, would be to change its character funda- 
mentally. The members would lose contact with their homes and their 
universities and would have to give up all outside activities. The Inter- 
national Law Commission should not become an extra department of the 
Secretariat of the United Nations, and it could not carry out its work 
without any reference whatever to political considerations. The repre- 
sentative of Canada observed that it would be difficult to find eminent 
jurists who would be willing to devote their whole time to the International 
Law Commission.’° 

Although the recommendation of the International Law Commission 
was stated to apply to the members to be elected in 1953, at which time the 
term of office of the present members would expire, some representatives 
in the Sixth Committee took the occasion to comment on the result of the 
work of the Commission as currently composed. The representative of 
Israel, who opposed the recommendation, said that the real problem was 
not the production of the International Law Commission, whose work had 
an undeniable scientific value. The decisive factor was the extent to 
which the Commission’s conclusions were acceptable to the United Nations. 
He found the results discouraging in this respect and drew the conclusion 
that there was ‘‘a deep cleavage’’ between the opinions of the experts on 
the Commission and those of governments." 

The representative of the United Kingdom * also referred to the attitude 
taken by the General Assembly towards the work of the Commission. He 
declared : 


The Commission was composed of eminent jurists who were for the 
most part completely independent and not subject to any political in- 
fluence. The Sixth Committee might therefore have been expected to 


6 [bid., 295th meeting, pars. 61 and 68, and 296th meeting, par. 52, respectively. 
‘Ibid., 295th meeting, par. 60. 8 Ibid., 296th meeting, par. 5. 
*Ibid., 295th meeting, par. 62. 10 Jbid., 296th meeting, par. 12. 

11 Ibid., pars. 9-10. 12 Tbid., pars. 26-29. 
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accept the conclusions of experts more qualified than its own members 
could be. However, it had not done so... . 


The representative of the United Kingdom recalled the fate which befell 
the Draft Declaration on Rights and Duties of States, the formulation of 
the Niirnberg Principles, the report on reservations to multilateral conven- 
tions, and the report on the question of defining aggression. He concluded 
that no report of the International Law Commission on any topic had been 
accepted in full by the General Assembly, and queried whether it would 
be of value to maintain a group of independent experts when the General 
Assembly did not adopt their conclusions, but itself re-examined the ques- 
tions with which they had dealt. He further said: 

It was interesting to note that the finding on the possibility of estab- 
lishing an international criminal court was the only report of the Inter- 
national Law Commission to receive substantial support from the 
General Assembly. The reason had been that that finding had ac- 
corded with the ideological tendencies of the General Assembly. 
Technical work should not be revised by the General Assembly on po- 
litical and emotional grounds. 

. . . At the present time there existed no agreement on legal prin- 
ciples, and the very bases of international law were put in issue. ... 
That situation was to be regretted, and he feared the fate which in 
those circumstances would befall important items such as the law of 
treaties, since each Member [of the United Nations] would consider 
them in the light of political considerations and would distort and 
mutilate, for selfish ends and on grounds of expediency, a code which 
ought to have a permanent character. 


With regard to the recommendation of the International Law Commis- 
sion, the representative of the United Kingdom, however, stated that it was 
preferable at the present time not to revise the Statute of the International 
Law Commission,'* although it was he who, during the fifth session of the 
General Assembly, introduced the proposal to request the Commission to 
make recommendations for that purpose. 

The Sixth Committee had before it a draft resolution submitted by the 
Delegation of Venezuela providing that the General Assembly, inter alia, 
‘‘expresses appreciation for the work done by the Commission pursuant to 
the terms of its Statute,’’ and ‘‘decides for the time being not to take any 
action for revision of the said Statute until it has acquired further experi- 
ence of the functioning of the Commission.’’'* This draft resolution was 
eventually put to the vote and was adopted as a whole by the Sixth Com- 
mittee by 34 votes to none, with 8 abstentions.1® It was subsequently 
adopted by the General Assembly in plenary meeting by 41 votes to none, 
with 7 abstentions.’® 

18 Ibid., pars. 25 and 30. 14U.N. Doe. A/C.6/L.218/Rev.1. 

15 General Assembly, 6th Sess., Official Records, 6th Committee, 296th meeting, pars. 
76-82. 

16 Ibid., 368th plenary meeting, pars. 188-189. As finally adopted, the resolution 
became resolution 600 (VI), ibid., Supp. No. 20 (A/2119), p. 85. 
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its preparation of a Draft Code of Offenses against the Peace and Security 
of Mankind, decided to include among the offenses defined in the Draft 
Code ‘‘any act of aggression and any threat of aggression.’’ The follow- 
ing paragraphs were inserted in Article 2 of the Draft Code: 


The following are offences against the peace and security of man- 
kind: 

(1) Any act of aggression including the employment by the authori- 
ties of a State of armed force against another State for any purpose 
other than national or collective self-defence or in pursuance of a de- 
cision or recommendation by a competent organ of the United Nations. 

(2) Any threat by the authorities of a State to resort to an act of 
aggression against another State. 


The Report of the International Law Commission Covering the Work of 
its Third Session, including the question of defining aggression, was re- 
ferred to the Sixth Committee of the General Assembly at its sixth session. 
In the very beginning of the proceedings of the Sixth Committee on this 
question, the representative of the Soviet Union took the lead in re-intro- 
ducing the proposal which his delegation had submitted to the General 
Assembly at its fifth session. This proposal, in the form of a draft resolu- 
tion *° supplementing the one submitted in 1950, commenced the discussion 


20 U.N. Doe. A/C.6/L.208. The text of the Soviet draft resolution is reproduced in 
full as follows: 

‘“The General Assembly, 

‘“Considering it necessary to formulate directives for such international organs as 
may be called upon to determine which party is guilty of aggression, 

‘*Declares: 

‘*], That in an international conflict that State shall be declared the attacker which 
first commits one of the following acts: (a) Declaration of war against another State; 
(b) Invasion by its armed forces, even without a declaration of war, of the territory 
of another State; (c) Bombardment by its land, sea or air forces of the territory of 
another State or the carrying out of a deliberate attack on the ships or aircraft of the 
latter; (d) The landing or leading of its land, sea or air forces inside the boundaries 
of another State without the permission of the Government of the latter, or the violation 
of the conditions of such permission, particularly as regards the length of their stay or 
the extent of the area in which they may stay; (e) Naval blockade of the coasts or ports 
of another State; (f) Support of armed bands organized in its own territory which 
invade the territory of another State, or refusal, on being requested by the invaded 
State, to take in its own territory any action within its power to deny such bands any 
aid or protection. 

‘*2,. Attacks such as those referred to in paragraph 1 may not be justified by any 
arguments of a political, strategic or economic nature, or by the desire to exploit 
natural riches in the territory of the State attacked or to derive any other kind of 
advantages or privileges, or by reference to the amount of capital invested in the State 
attacked or to any other particular interests in its territory, or by the affirmation that 
the State attacked lacks the distinguishing marks of statehood: 

‘*In particular, the following may not be used as justifications for attack: 

‘*A, The internal position of any State; as, for example: (a) The backwardness of 
any nation politically, economically or culturally; (b) Alleged shortcomings of its 
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of the Sixth Committee. Other delegations also submitted draft resolu- 
tions which were examined as the discussion of the Committee proceeded. 
Many delegations took part in the debate, some commenting specifically on 
the draft resolutions and others making general observations on the issues 
apart from the draft resolutions. The following are the outstanding 
problems raised in the discussion. , 


A. Whether a definition of aggression is possible and desirable 


The representative of the Soviet Union, in introducing his resolution, 
observed that it was imperative that the United Nations should formulate 
a precise definition, and should, in keeping with the Soviet definition, de- 
clare war inexcusable, and that such a definition was likewise essential so 
that anybody who thought of resorting to aggression would realize that 
no excuse would be accepted as justification for his criminal act. He cited 
as precedents, among others, the definition of aggression adopted by the 
Security Committee of the Second World Disarmament Conference in 
1933, the series of conventions signed in London between the Soviet Union 
and eleven other states in 1933, and the Inter-American Treaty of Recipro- 
cal Assistance signed at Rio de Janeiro in 1947. He also quoted writers 
on international law, such as Professor Louis Le Fur and Professor H. 
Lauterpacht, who expressed the view that the definition of aggression rep- 
resented a notable contribution to international law. It was his opinion 
that the provisions on aggression inserted by the International Law Com- 
mission in the Draft Code of Offenses against the Peace and Security of 
Mankind were inadequate and that these provisions failed to specify what 
acts constituted aggression, a material point for the purpose of determining 
the aggressor in an international conflict.” 


administration; (c) Any danger which may threaten the life or property of aliens; 
(d) Any revolutionary or counter-revolutionary movement, civil war, disorders or 
strikes; (e) The establishment or maintenance in any State of any political, economic 


or social system; 

‘*B. Any acts, legislation or orders of any State, as for example: (a) The violation 
of international treaties; (b) The violation of rights and interests in the sphere of 
trade, concessions or any other kind of economic activity acquired by another State or 
its citizens; (ce) The rupture of diplomatic or economic relations; (d) Measures in 
connexion with an economic or financial boycott; (e) Repudiation of debts; (f) Pro- 
hibition or restriction of immigration or modification of the status of foreigners; (g) 
The violation of privileges granted to the official representatives of another State; (h) 
Refusal to allow the passage of armed forces proceeding to the territory of a third 
State; (i) Measures of a religious or anti-religious nature; (j) Frontier incidents. 

‘*3. In the event of the mobilization or concentration by another State of considerable 
armed forces near its frontier, the State which is threatened by such action shall have 
the right of recourse to diplomatic or other means of securing a peaceful settlement of 
international disputes. It may also in the meantime adopt requisite measures of a mili- 
tary nature similar to those described above, without, however, crossing the frontier.’’ 

*1 General Assembly, 6th Sess., Official Records, 6th Committee, 278th meeting, pars. 
28-42, 
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Another warm supporter of the desirability of a definition of aggression 
was the French representative. He recalled that many French statesmen 
and jurists had undertaken to demonstrate the legal value of such a defi- 
nition. He did not see that there were important theoretical difficulties, 
for although definition was always a difficult and dangerous undertaking, 
what was wanted was not necessarily a definition that would be valid all 
the time. He thought, however, that the problem was one of the estab- 
lishment, in time of peace, of a number of criteria, and that states or an 
international organ would be responsible for seeing whether or not aggres- 
sion had taken place. He would suggest that the question of defining ag- 
gression should be incorporated in the much wider problem of interna- 
tional criminal justice, a task which he thought should be undertaken by 
the International Law Commission.** 

A further reason was given in favor of the desirability of a definition of 
aggression. The representative of The Netherlands asserted that, since the 
subject of aggression had originally arisen in the General Assembly as a 
political issue concerning not individuals but the policy of states, a defi- 
nition of aggression would give countries with different legal systems and 
general background a clearer understanding of the prevailing policy of 
states which concluded treaties excluding aggression or adopted resolutions 
condemning it, and of what they meant by the term. He further observed 
that a clear concept of aggression could hamper states pursuing an agegres- 
sive policy and, in particular, make it more difficult for them to identify 
self-defense with other interests to which they attached importance, and 
that it might also make it harder for governments to justify aggression 
to their peoples.** 

The representative of Yugoslavia thought that, while the definition of 
aggression and its prohibition under international law would not suffice to 
prevent war, it would help by deterring potential aggressors and enabling 
the peace-loving states to organize their efforts against aggression. He 
was convinced that it was politically desirable and legally possible to define 
aggression and that the existence of a definition accepted by all the states 
Members of the United Nations would make it easier for the competent 
organs of the United Nations to determine the aggressor in a given case.” 

The representative of Mexico was of the view that a definition adopted 
by the General Assembly would constitute a useful guide to the Security 
Council, and that if it became a part of international law by a convention 
or any of the other means by which international law was made, the Se- 


22 Ibid., 280th meeting, pars. 2-11. 

23 Ibid., 289th meeting, pars. 32-47. He concluded however that a definition ought 
not to be given at the present juncture because it was too difficult and complex and 
because it was politically undesirable. Ibid., par. 47. 

24 Ibid., 289th meeting, pars. 49 and 53. 
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curity Council would be bonnd by it.*° Many other representatives, em- 
ploying various arguments, also spoke in favor of a definition of aggression, 
though some with qualifications.*® 

However, there was no lack of representatives who opposed vigorously 
the proposal of having a definition of aggression. The representative of 
Greece (Mr. J. Spiropoulos), who had served as special rapporteur for this 
subject for the International Law Commission, and who had in his report 
to the Commission concluded that a legal definition of aggression would be 
an artificial construction which could never be comprehensive enough to 
comprise all imaginable cases of aggression, pursued the same line of argu- 
ment in the Sixth Committee.** He referred to his view that the natural 
notion of aggression contained two elements, one objective and the other 
subjective. He said: 

The objective criterion of aggression was violence, direct, indirect 
or concealed, committed by a State before any similar act was com- 
mitted by the other party. It was impossible to enumerate all imagin- 
able cases of such acts, because they were in a constant process of 
evolution. . . . Besides the objective criterion there was a subjective 
criterion of aggression. The act as such did not always constitute 
aggression. There must also be aggressive intention. . . . The objec- 
tive and subjective criteria of aggression together constituted a single 
whole.*8 


He concluded that, although it would be possible to adopt a definition of 
aggression in theory, a definition could never be complete and perfect in 


every respect, and that a theoretical definition of aggression would not be 
of any real value because, in complicated cases, the difficulties of determin- 
ing the aggressor would be so great that the existence of a definition of 
aggression would appear a rather unimportant, in some eases a disturbing, 
factor.?° 


25 Tbid., 285th meeting, par. 20. 

26 Among these were: Bolivia, General Assembly, 6th Sess., Official Records, 6th 
Committee, 283rd meeting, pars. 40-47; 284th meeting, pars. 1-7; Burma, ibid., 284th 
meeting, pars. 28-42; Byelorussia, ibid., 28lst meeting, pars. 34-47; Chile, ibid., 281st 
meeting, pars. 22-33, also 282nd meeting, pars. 50-56; China, ibid., 278th meeting, 
pars. 43-51, also 285th meeting, pars. 35-45; Colombia, ibid., 28lst meeting, pars. 
48-54, also 282nd meeting, pars. 57-60; Cuba, ibid., 285th meeting, pars. 25-30; Czecho- 
slovakia, ibid., 286th meeting, pars. 1-21; Dominican Republic, ibid., 283rd meeting, 
pars. 35-39; Ecuador, ibid., 290th meeting, pars. 20-34; Egypt, ibid., 291st meeting, 
pars. 1-20; Indonesia, ibid., 290th meeting, pars. 44-53; Iran, ibid., 290th meeting, 
pars. 35-43; Iraq, ibid., 289th meeting, pars. 1-8; Lebanon, ibid., 286th meeting, 
pars. 22-31; Peru, ibid., 289th meeting, pars. 9-21; Poland, ibid., 283rd meeting, 
pars. 1-24; Saudi Arabia, ibid., 290th meeting, pars. 10-19; Syria, ibid., 288th meeting, 
pars. 37-43; Ukraine, ibid., 290th meeting, pars. 1-9. 

*7 Ibid., 279th meeting, pars. 1-9, in particular pars. 8 and 14; also 291st meeting, 
pars. 21-28 and 292nd meeting, pars. 1-16. 

8 Ibid., 279th meeting, pars. 3-11. 29 Tbid., 279th meeting, par. 14. 
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The representative of the United Kingdom was equally vigorous in his 
opposition to having a definition of aggression.*° He observed that the 
concept of aggression was inherently incapable of precise definition and that 
it was not a purely legal matter capable of a legal definition, but was also 
to a large extent a military and political matter. He objected particularly 
to the enumerative method of defining aggression, as exemplified in the 
proposal of the Soviet Union, because such a method attempted to label 
certain acts in advance as being inherently aggressive, irrespective of 
circumstances. 

Apart from being misleading, such a method would also have the seri- 
ous disadvantage of tying the hands of any United Nations organ 
which might be called upon to ascertain and determine the existence 
of aggression.*! 

The representative of the United States of America was also emphatic 
in his opposition to having a definition of aggression. He stated that the 
United States had always felt that aggression could not be satisfactorily 
defined and that a definition of aggression could not include all the situa- 
tions an aggressor might devise and all the complicated factors involved 
in aggression.*? He was convinced that the vague and flexible term ‘‘ag- 
gression’’ would be a better means of preventing aggression and, in case 
of conflict, of determining the aggressor, than enumeration of acts of ag- 
gression.*$ 


The representative of Brazil pointed out that the practical impossibility 
of defining aggression was due to the difficulty of foreseeing and cata- 
loguing all the circumstances which might accompany it in the complex 
field of international relations and of determining beforehand all the forms 
it might take.** 

Statements against the definition of aggression were made, among others, 


30 [bid., 281st meeting, pars. 6-33, also 292nd meeting, pars. 27-53. He added that 
‘*no one had claimed that it was impossible to define aggression; what could be said 
was that it was impossible to reach a satisfactory definition which would not give rise 
to unforeseen results or place difficulties in the way of the defence of the victim of 
aggression.’’ Jbid., par. 49. 81 Ibid., 281st meeting, par. 12. 

32 Ibid., 282nd meeting, pars. 4-23, in particular, par. 9. 

33 Ibid., 284th meeting, par. 43. The U.S. representative referred to the observations 
of a number of delegations who had said that the U. 8. had in 1945, at the International 
Conference on Military Trials held in London, argued for the view which was now that of 
the Soviet Union. He said that that was true, but the state of international relations 
had now become such as to convince the U. S. that a definition of aggression had be- 
come not only undesirable but even dangerous (ibid., 286th meeting, par. 36). The Soviet 
representative stated that General Nikitchenko, at the London Conference of 1945, ex- 
plained that in the opinion of the U.S.S.R. a definition of aggression should not be in- 
cluded in the statute of a tribunal whose sole duty was to punish war criminals in 
pursuance of existing definitions (ibid., 288th meeting, par. 32). 

34 Ibid., 284th meeting, pars. 8-26, in particular, par. 19. 
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by the representatives of Canada,** India,** Australia,?7 and Sweden.*8 
The representative of Belgium suggested that, while it might never be pos- 
sible to obtain a satisfactory definition of aggression covering all cases and 
determining precisely when aggression began and self-defense ended, it 
was essential to keep to a flexible formula allowing all the facts and inten- 
tions of the parties to be taken into account, and that the formula of the 
Security Council did not require any definition of aggression.*® The rep- 
resentative of Israel pointed out that the experience of the previous twenty 
years was far from encouraging the view that the existence of a definition 
of aggression would deter states from resorting to aggression.*? The rep- 
resentative of Argentina thought it was undesirable to handicap penal 
justice by adopting an inadequate definition,*t while the representative of 
Uruguay considered a definition not essential, since it rested with the Se- 
curity Council to put an end to the use of force.*? 


B. Whether a definition should be enumerative (analytic) or general (ab- 
stract or synthetic) or a combination of the two 


Three types of definition of aggression were discussed at length in the 
Sixth Committee. There was first the enumerative type which lists ex- 
haustively the acts, any one of which might constitute aggression. See- 
ondly, there was the general, abstract or synthetic type, framed in general 
terms without mentioning the individual acts. Thirdly, there was the 
combined type, framed in general terms but accompanied by a listing of 
acts as a mere illustration and by a caveat that the listing was not to be 
taken as exhaustive. 

The draft definition presented by Mr. Alfaro to, and amended by, 
the International Law Commission (but finally rejected) was said to 
be of the general type. It was pointed out by the representative of the 
United Kingdom that the International Law Commission had agreed that 
the enumerative method must be ruled out as defective and impracticable.** 

The enumerative method was criticized by many representatives in the 
Sixth Committee. The representative of Greece emphasized that it was 
impossible to enumerate all imaginable cases of aggressive acts because 
they were in a constant process of evolution.** The representative of the 
United Kingdom said that an enumerative definition could do little more 


than list a number of acts which were fairly obvious cases of aggression 
if committed without adequate justification, and the whole problem was to 
determine when certain acts were justified and therefore not aggressive, 


85 Ibid., 282nd meeting, pars. 40-45. 36 Ibid., pars. 46-49. 

37 Ibid., 285th meeting, pars. 46-48. 88 I[bid., 282nd meeting, pars. 1-3. 
89 Ibid., 287th meeting, pars. 1-48, in particular, par. 30. 

40 Ibid., 282nd meeting, pars. 24-39. 

*1 Ibid., 285th meeting, par. 5. 42 Ibid., 288th meeting, p. 15. 

43 Ibid., 281st meeting, par. 15. 44 Tbid., 279th meeting, par. 8. 
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and when they were not justified and therefore aggressive. He thought 
that could be done in each particular case in the light of the facts and the 
prevailing situation and not by a priori rules laid down in advance.*® The 
representative of Belgium observed that the enumerative method had been 
rejected by the International Law Commission as the least perfect and 
most dangerous, because any type of aggression omitted from the enumera- 
tion would tend to be regarded as unimportant, and worse still, would 
hamper the Security Council in its task of determining the aggressor. 
He thought also that an automatically applicable and rigid definition of 
that type would make it difficult or impossible for the Security Council to 
negotiate for the purpose of preventing a limited dispute from developing 
into world war.*® 

The general or synthetic type of definition was equally criticized. The 
representative of Greece pointed out that the idea underlying the drafts 
most discussed by the International Law Commission had been that aggres- 
sion consisted of any use of armed force by one state against another for 
purposes other than self-defense or the execution of a decision by a com- 
petent organ of the United Nations. In his view this added nothing to 
the existing provisions and did not meet the wishes of the Soviet Delega- 
tion, which had stated that it was necessary to define the concept of ag- 
gression as accurately as possible? The representative of the United 
Kingdom criticized the method of defining aggression by a general formula 
covering all cases, on the grounds that such a formula necessarily employed 
terms which themselves required definition, and though they looked well 
on paper, they did little to advance matters.** 

Several representatives advocated a formula combining the features of 
the enumerative as well as the general type of definition. The delegate of 
Lebanon felt that it would be possible to combine the advantages of the 
enumerative and the general systems. He thought that it would be possible 
to adopt an analytical definition, making it clear that it was not exhaustive 
and that, so far as the competent organs were concerned, it was not manda- 
tory but merely a guide. In order that the formula should not operate 
blindly and automatically so as to infer from objective data that an act 
was aggression, and in order not to create a presumption that the cases 
enumerated constituted aggression, two subjective factors should be taken 
into consideration: the intention of the state and the subjective opinion of 
the organ.*® In a similar way, the representative of Cuba argued that a 
definition by using a combination of the enumerative and the general 
methods, far from being harmful or dangerous, would be extremely useful, 
as it would provide clear guidance to the organs responsible for determin- 
ing the existence of aggression and it would also deter potential aggressors.” 


45 Ibid., 281st meeting, par. 14. 46 Ibid., 287th meeting, par. 33. 
47 Ibid., 279th meeting, par. 12. 48 Ibid., 281st meeting, par. 16. 
49 Tbid., 286th meeting, par. 28. 50 Ibid., 285th meeting, par. 30. 
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C. Whether the definition of aggression should be embodied in the proposed 
Code of Offenses against the Peace and Security of Mankind 


As will be recalled, the International Law Commission embodied certain 
provisions relating to aggression in the Draft Code of Offenses against 
the Peace and Security of Mankind. It was not, however, clear that the 
International Law Commission had intended these provisions to be a defi- 
nition of aggression. The representative of France in the Sixth Com- 
mittee attached importance to inserting in the Draft Code of Offenses a 
definition of aggression. He argued that if there were no definition of 
aggression, the legislative power would necessarily have to be vested in the 
judge or executive authority, and that the same difficulties would then be 
encountered as had arisen at the time of the judgment of Niirnberg, when 
improvisation had been rendered necessary by the inadequacy of interna- 
tional criminal law.*! 

The representative of Ecuador also favored a definition of aggression in 
the Draft Code of Offenses, but he pointed out that the draft code dealt 
with personal liability for offenses under international law, which included 
aggression, and that it therefore regarded aggression from the point of 
view of international criminal jurisdiction in cases where aggression had in- 
disputably been committed. He went on to say that the Sixth Committee, 
on the other hand, had to find out in what circumstances aggression could 
be said to have taken place and therefore to consider how a definition of 
aggression would affect the collective system set up by the Charter.*? 

Many other representatives thought that a definition of aggression should 
find an appropriate place in the Draft Code of Offenses against the Peace 
and Security of Mankind.*® 


OTHER QUESTIONS 


In addition to the questions surveyed above, there was also considerable 
discussion concerning the question of the importance for a definition of 


aggression to include ‘‘indirect aggression’’ and the question of the rela- 
tion of self-defense, individual or collective, to a definition of aggression.** 
Furthermore, there were recurring references to the question whether the 
present state of international relations was propitious for the adoption of 
a definition of aggression. 


51 [bid., 280th meeting, par. 5. 52 Tbid., 290th meeting, par. 22. 

53 For example, Burma, ibid., 284th meeting, par 42; Iran, ibid., 290th meeting, par. 
42; Iraq, ibid., 289th meeting, par. 7; 
ibid., 288th meeting, par. 43. 

54 These questions are studied in a comprehensive report which the Secretary General 
of the United Nations will submit to the General Assembly at its seventh session in ac- 
cordance with the resolution on this subject finally adopted by the General Assembly 
(Resolution 599 (VI)). General Assembly, 6th Sess., Official Records, Supp. No. 20 
(A/2119), p. 84. 


Norway, ibid., 295th meeting, par. 14; Syria, 
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THE DRAFT RESOLUTIONS BEFORE THE SIXTH COMMITTEE AND FINAL ACTION 
BY THE GENERAL ASSEMBLY 


Apart from the draft resolution of the Soviet Delegation, the Sixth Com- 
mittee had before it several other draft resolutions. A resolution proposed 
by the Greek representative °° stated, in its preamble, that the formulation 
of a definition of aggression, although theoretically possible, might en- 
courage a possible aggressor to evade such a definition and that, if the 
General Assembly or the Security Council were called upon in the future 
to determine an aggressor, the existence of such a definition might easily 
create doubt and confusion and delay the taking of a decision by those 
organs, to the advantage of any such aggressor. The preamble in the same 
draft resolution also contained the opinion that a definition of aggression 
drafted by the General Assembly would not be binding on the Security 
Council and therefore could not restrict the Council’s freedom to decide, 
at its discretion, what constitutes aggression. This draft resolution would 
have the General Assembly decide that no action should be taken on the 
Soviet draft resolution concerning the definition of aggression and that it 
should be left to the competent organs of the United Nations to determine, 
at their discretion, what constitutes aggression. 

One draft resolution, proposed by Colombia,®® was intended to amend 
the Soviet draft resolution, and another, proposed by Bolivia,’ contained 
a description in general terms of a number of acts of aggression. The 
latter draft resolution was therefore regarded as an alternative text to the 
Soviet draft resolution. 

Another draft resolution, presented jointly by France, Iran and Vene- 
zuela,°® proposed that the question of defining aggression should be ex- 
amined at the same time as the Draft Code of Offenses against the Peace 
and Security of Mankind. This draft resolution was later amended 
by India,®® Colombia ® and Syria.** This text, together with the Colom- 
bian and the Syrian amendments, was adopted by the Sixth Committee ° 
and finally by the General Assembly in plenary meeting. 

Two paragraphs (originally paragraphs I and III in the Syrian amend- 
ment to the preamble of the joint draft resolution) of the draft resolution 
adopted by the Sixth Committee aroused some discussion in the General 
Assembly. These read as follows: 


55 U.N. Doe. A/C.6/L.206. 

56 Ibid., A/C.6/L.210. 57 Ibid., A/C.6/L.211. 

58 Ibid., A/C.6/L.209. 59 Ibid., A/C.6/L.212. 

60 Ibid., A/C.6/L.214/Rev. 1. 61 Ibid., A/C.6/L.215. 

62 At its 294th meeting the joint draft resolution was adopted by 28 votes to 12, with 
7 abstentions. The Chairman declared that as the joint draft resolution had been 
adopted, it was unnecessary to vote on the other draft resolutions before the Committee. 
General Assembly, 6th Sess., Official Records, 6th Committee, 294th meeting, pars. 73-74. 
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Considering that although the existence of the crime of aggression 
may be inferred from the circumstances peculiar to each particular 
case, it is nevertheless possible and desirable, with a view to ensuring 
international peace and security and to developing international 
criminal law, to define aggression by reference to the elements which 
constitute it; 

Considering further that it would be of definite advantage if direc- 
tives were formulated for the future guidance of such international 
bodies as may be called upon to determine the aggressor ; 


The representative of the United States stated at the plenary meeting 
of the General Assembly that these two paragraphs were objectionable 
because they prejudged the question of a definition of aggression, which 
question was to be considered next year by the General Assembly, as ree- 
ommended in the draft resolution. He pointed out also that these two para- 
graphs were adopted in the Sixth Committee by a narrow majority.® 
The objection of the representative of the United States followed a similar 
objection first raised by the representative of The Netherlands.®* 

When the draft resolution was voted upon, these two paragraphs were 
retained. The draft resolution, as approved by the Sixth Committee, was 
adopted by 30 votes to 12, with 8 abstentions. The operative part of the 
resolution (resolution 599 (VI)) ® reads as follows: 


1. Decides to include in the agenda of its seventh session the ques- 
tion of defining aggression ; 

2. Instructs the Secretary-General to submit to the General As- 
sembly at its seventh session a report in which the question of defining 
aggression shall be thoroughly discussed in the light of the views ex- 
pressed in the Sixth Committee at the sixth session of the General 
Assembly and which shall duly take into account the draft resolutions 
and amendments submitted concerning this question; 

3. Requests States Members, when transmitting their observations 
on the draft Code [of Offences against the Peace and Security of Man- 
kind] to the Secretary-General, to give in particular their views on 
the problem of defining aggression. 


63 General Assembly, 6th Sess., Official Records, 368th Plenary Meeting, pars. 76-81. 
In the Sixth Committee, par. I of the Syrian amendment was adopted by 25 votes to 24, 
with 1 abstention, and par. III, by 25 votes to 23, with 3 abstentions. Ibid., 6th 
Committee, 294th meeting, par. 71. 

64 Ibid., 368th Plenary Meeting, pars. 68-75. 

65 General Assembly, 6th Sess., Official Records, Supp. No. 20 (A/2119), p. 84. 
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FINIS TO FUJI 

On April 17, 1952, the Supreme Court of California, in Set Fujii v. 
State of California, held invalid, as inconsistent with the equal protection 
clause of the Fourteenth Amendment, the State statute denying to aliens 
ineligible to citizenship the right to own real property. This is the same 
Fujii case which, decided by the District Court of Appeal on April 24, 
1950, held that the Alien Land Law had been invalidated by Articles 55 
and 56 of the United Nations Charter.’ 

Under the California Constitution (Art. VI, See. 4c), the Supreme Court 
has power to order any cause before a District Court of Appeal to be trans- 
ferred for hearing in the Supreme Court. This order may be made before, 
or within certain days after, judgment. 

A hearing in the Supreme Court after decision by a District Court of 
Appeal will be ordered (1) where it appears necessary to secure . 


the settlement of important questions of law... (Rule 29 of Rules 
of Appeal).® 


The Supreme Court does not review the decision of the District Court of 
Appeal; it reviews directly the decision of the trial court. 


When such an order of transfer is made, the opinion and decision of 
the District Court of Appeal is no more effective as a judgment than 
if it had not been rendered. It serves no further purpose than that 
it may be regarded as a brief on the questions therein discussed, and, 
if found satisfactory when taken over by this [Supreme] court on 
petition for hearing it may be, and many times is, adopted as the 
opinion of the Supreme Court.* 


This explains why the much controverted decision of the District Court 
of Appeal in the Fujii case is not to be found in the permanent California 
Appellate Reports; it is regarded as though it had never been rendered. 
If only the effect in fact had vanished with the effect in law, the spilling 
of much ink would have been averted and—what is important—the move- 
ment for the protection of human rights would have been spared what has 
proved rather an embarrassment than an aid. 

‘‘Caution and valour,’’ Sir Frederick Pollock once remarked, ‘‘are both 
needed for the fruitful constructive interpretation of legal principles. . . 


113 A.C. 817, 242 Pac.(2d) 617; this JouRNAL, Vol. 46 (1952), p. 559. The judgment 
is discussed at some length in Department of State Bulletin, Vol. 26, No. 672 (May 12, 
1952), pp. 744-745. 

297 A.C.A. 154, 217 Pac.(2d) 481; this JourNaL, Vol. 44 (1950), p. 590; rehearing 
denied on May 22, 1950, 97 A.C.A. 718, 218 Pac.(2d) 595. 

336 Cal.(2d) 1, 25. 

4 Estate of Kent, 6 Cal.(2d) 154, 156, 57 Pac. (2d) 901, 902 (1936). 


682 


EDITORIAL COMMENT 683 


[T]he problem of judicial interpretation is to hold a just middle way be- 
tween excess of valour and excess of caution.’’® This editorial note will 
argue that in the Fujii opinion the judges of the District Court of Appeal 
displayed an excess of the former and a disregard of the latter, and that, 
by rushing to a needlessly exposed position, they provoked a reaction that 
should have been avoided. Let us consider the Fujii case from the point 
of view of judicial technique. 

Fujii, a Japanese national ineligible to United States citizenship, pur- 
chased land in Los Angeles County. Thereupon, as authorized by statute,® 
he brought an action against the State to determine the validity of his 
title, contending that the Alien Land Law? violated both the State and 
Federal Constitutions. From an adverse judgment in the Superior Court 
he appealed to the District Court of Appeal. In his brief on appeal the 
contentions were, first, that the Land Law denied equal protection of the 
laws (Fourteenth Amendment) in that it arbitrarily discriminated against 
him solely because of race. This was by far the major portion of the 
argument in emphasis and in space. Then certain other contentions were 
advanced: that the law was invalid special legislation (Art. I, Sees. 11 and 
21, and Art. IV, See. 25, of the State Constitution) ; * that it ‘‘exceeds the 
boundaries of State legislative power and invades the field of Federal im- 
migration legislation’’;® and that it ‘‘unlawfully delegates State legis- 
lative powers to Congress’’ by attempting to make the law of California 
turn upon Congressional action.’° 

Finally, on pages 100 and 101 of a 102-page brief, came this point: 

The Alien Land Law is inconsistent with the declared principles and 
spirit of the United Nations Charter and is contrary to public policy. 


Continuing, the brief stated: 


There is increasing evidence in the opinions of our courts that the 
exalted principles and high resolutions of our nation as expressed in 
the United Nations Charter, and upon other occasions at the inter- 
national level, have a real importance and a real meaning for the in- 
dividual, and for the state and local governments, and that the guid- 
ing principles are to be given recognition at the state and local level 
equally with our State and Federal Constitutions. 


Three concurring opinions are cited. First, that of Justice Carter of the 
Supreme Court of California in the Perez case,'! where legislation %” 
forbidding marriage between a white and a person of color was held 


5 ** Judicial Caution and Valour,’’ 45 Law Quarterly Review (1929) 293, 295, 296. 
6 Sec. 738.5 of the Code of Civil Procedure. Action against State concerning escheat. 
71 Deering’s Gen. Laws (1944), Act 261. 

8 Appellant’s Opening Brief, p. 85. 

9 Tbid., p. 88. 10 I[bid., p. 91. 

11 Perez v. State, 32 Cal.(2d) 711, 198 Pac.(2d) 17 (1948). 

12 Civil Code, $$ 60, 69. 
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to violate the Fourteenth Amendment. (The prohibition was contained 
in the Civil Code of 1872, Sees. 60, 69, and dated back to a statute of 
1850.**) Carter, J., concurring, had quoted certain words from the Pre- 
amble and Article 1 of the Charter. But he said, ‘‘It is my position that 
the statutes now before us never were constitutional’’; so very certainly 
it was not the Charter of 1945 that, in his opinion, struck them down. The 
brief then adds, ‘‘ef. Articles 55¢ and 56’’ of the Charter. 

Next the brief quotes a short concluding passage from Justice Black’s 
concurring opinion in Oyama v. California.'* That case invalidated a 
statutory presumption that where an ineligible alien paid the consideration, 
a conveyance to a third person had been made with intent to evade the 
Land Law. Justices Black and Douglas, going beyond the opinion of the 
Court, would have struck down the entire Land Law as contrary to the 
equal protection clause. Moreover, ‘‘California should not be permitted 
to erect obstacles designed to prevent the immigration of people whom 
Congress has authorized to come into and remain in the country.’’ And 
then : 

There are additional reasons now why that law stands as an obstacle 
to the free accomplishment of our policy in the international field. 
One of the reasons is that we recently pledged ourselves to cooperate 
with the United Nations to ‘‘promote . . . universal respect for, and 
observance of, human rights and fundamental freedoms for all with- 
out discrimination as to race, sex, language, or religion.’’ [United 
Nations Charter, Articles 55¢c and 56.] How can this nation be faith- 
ful to this international pledge if state laws which bar land ownership 
and occupancy by aliens on account of race are permitted to be 
enforced ? 


The Fuji brief took a few words also from the concurring opinion of 
Murphy, J. (Rutledge, J., joining therein), in the same case: 


The Alien Land Law stands as a barrier to the fulfillment of that 
national pledge [the Charter provisions, supra]. Its inconsistency 
with the Charter, which has been duly ratified and adopted by the 
United States, is but one more reason why the statute must be con- 
demned.*® 


In two pages of the respondent’s brief the State brushed the matter aside 
as of little importance: The Land Law, it said, was not based on race as 
such, and the right to own land was not a fundamental freedom or human 
right. Evidently, each side regarded the Charter provisions invoked— 
words from the Preamble and from Article 1—as being only a slight make- 
weight. 

Without the aid of discussion by counsel,’® without ordering a further 


18 Statutes of California, 1850, Ch. 140, passed Apr. 22, 1850. 

14 332 U. 8S. 633, 647 at 649-650 (1948); this JouRNAL, Vol. 42 (1948), p. 475. 

15 322 U. S. 633, 650 at 673 (1948); this JouRNAL, Vol. 42 (1948), p. 475, at p. 477. 
16 Petition for Rehearing, p. 2. 
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argument devoted to the novel, complex, and far-reaching problems which 
a responsible construction of Articles 55 and 56 would involve, without 
adequate time after argument for independent research and reflection,?” 
the District Court of Appeal handed down what, according to a local 
paper, was ‘‘believed to be the first decision in which the Charter of the 
United Nations has been invoked to invalidate a law of a state.’’!® The 
court placed its decision upon that instrument, rather than upon the 
Federal Constitution, because the Supreme Court of the United States had 
sustained such legislation in Terrace v. Thompson? in 1923, and cases 
following it,*° and, in quite recent decisions striking down various anti- 
Japanese measures, had only distinguished its original holdings without 
overruling them. The court recalled that 

upon constitutional questions we deem ourselves obliged to follow the 

decisions of the Supreme Courts of the United States and of this State 

until one of those courts should announce the overruling of its own 

decisions. 
So, with a quite mechanical application of the principle of stare decisis, 
refusing to presume on the broad hints the Supreme Court had recently 
dropped,” mindful of the deference an inferior court should show for 
the adjudications of courts of last resort, the judges chose to leap boldly 
to an untested provision of the new Charter. They felt unable to follow 
the Supreme Court of Oregon which, recently confronted with a challenge 
to their own Alien Land Law, had read the United States Reports with a 
knowing eye and concluded that the statute did not meet the test of equal 
protection as the Court had come to understand it.*? 

The Fujii brief had relied heavily upon the Oregon court’s survey of the 


evolution of the Supreme Court’s holdings. If one will look up the citation 
one may see that the court’s reasoning was cogent. It is not to be doubted 
that the Oregon judgment would have been affirmed if review in the Su- 


17 The Clerk advises that the appeal was argued on March 22, 1950. The decision was 
made on April 24. 

18 The Los Angeles Daily Journal, Official Paper of the City of and County of Los 
Angeles. April 25, 1950, p. 1. 

19 263 U. 8. 197, upholding the Anti-Alien Land Law of Washington; this JOURNAL, 
Vol. 18 (1924), p. 346. 

20 Porterfield v. Webb, 263 U. S. 225, decided on the same day, sustained the Cali- 
fornia Act. Webb v. O’Brien, 263 U. S. 313 (1923), Frick v. Webb, 263 U. S. 326 
(1923), and Cockrill v. California, 268 U. S. 258 (1925), upheld particular provisions of 
the California Law. Butler, J., spoke for the Court in each case. 

21 Notably in Oyama v. California, supra, note 14; and Takahashi v. Fish and Game 
Commission, 334 U. S. 410 (1948), this JouRNAL, Vol. 42 (1948), p. 934, which struck 
down as a denial of equal protection a California statute barring the issue of commercial 
fishing licenses to ineligible aliens. 

22. Namba v. McCourt and Neuner, 185 Ore. 579, 204 Pac.(2d) 569 (1949); this 
JouRNAL, Vol. 44 (1950), p. 199. 
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preme Court had been sought, which, significantly, was not.** Broadly, the 
current of decisions in the Court is steadily against all discrimination 
based on race or color; but the Court in each case has inched forward, de- 
ciding only so much as was necessary for the moment.** 

Oyama v. California, already mentioned, is the case that came closest 
to the issue in Fuji. Section 9(a) of the Alien Land Law had created 
a prima facie presumption that any conveyance had been made with 
‘Intent to prevent, evade or avoid’’ escheat if the consideration had been 
paid by an ineligible alien. Under operation of this inference, land taken 
in the name of Fred Oyama (a citizen under age) by his alien father had 
been escheated. Before the Supreme Court, Mr. Dean Acheson argued, 
first, that the presumption denied equal protection to the son: ‘‘if Fred 
Oyama’s parents had been German aliens, or British aliens, instead of 
Japanese aliens, Fred would still have his land.’’** Further (it would 
have been imprudent to rest on only that narrow point), the entire Alien 
Land Law was attacked. ‘‘The prior decisions of this Court do not control 
and should either be overruled or declared to be no longer applicable.”’ 
In conclusion, it was argued that the State statute invaded a field of ex- 
clusively Federal concern. As one sub-point it was urged: 

Finally, we should add that the United States is concerned in still 
another fashion. By the United Nations Charter—having the force 
of a treaty, the United States has agreed [quoting Articles 55¢ and 
56]. 

The Charter adds one more compelling reason . . . for exclusively 
Federal action. A discriminatory law denying Japanese aliens, solely 
because of their race, the rights vouchsafed to all others, aliens and 
citizens, is peculiarly a law which flaunts, for all the world to see, 
a conflict with the Charter. Cf. Re Drummond Wren [1945] O.R. 
788, in which a Canadian court held a restrictive covenant against 
Jews void as against public policy, relying in part on the Charter.” 

Four Justices wanted to strike down the entire statute. Two others 
thought that the first contention—the point about the presumption—was 
a satisfactory basis for deciding the case, and that it would be ‘‘unneces- 
sary and therefore inappropriate’’ to pass upon the statute as a whole. 
The four joined with the two and accepted what thus became the opinion 


23 The Attorney General was satisfied to abide by the State court’s decision, having 
regard to pertinent recent adjudications in the Supreme Court of the United States. 
By Ch. 350, Oregon Laws of 1949, the Legislature repealed the Alien Land Law. 

24 Recent cases to be noted are Shelley v. Kraemer, 334 U. S. 1 (1948), and Hurd v. 
Hodge, 334 U. S. 24 (1948), this JouRNAL, Vol. 42 (1948), p. 710, refusing to enforce 
restrictive covenants; Sweatt v. Painter, 339 U. S. 629 (1950), and MeLaurin v. 
Oklahoma State Regents, 339 U. S. 637 (1950), as to segregation in State universities; 
as to discrimination in transportation, Henderson v. United States, 339 U. S. 816 
(1950); and compare Morgan v. Virginia, 328 U. S. 373 (1946), with Bob-Lo Excursion 
Co. v. Michigan, 333 U. 8. 28 (1948). 


25 Brief for Petitioners, p. 11. 26 Ibid., pp. 52-53. 
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of the Court. The three remaining Justices said, in effect, ‘‘the presump- 
tion is just as good as the basic statute it seeks to aid, and since you are 
not going to pass upon the statute, we dissent from the holding on the 
presumption.’’ The majority began by ‘‘assuming, for purposes of argu- 
ment only, that the basic prohibition is constitutional,’’ and the dissenters 
said not a word in favor of the Land Law. 

The Oyama case, viewed in connection with other recent decisions, 
should, it is believed, have been read by the judges of the California Dis- 
trict Court of Appeal as indicating that, although the ‘‘stop’’ sign had not 
been taken down, actually the road was clear and one might safely proceed. 
Such a course would certainly have been more prudent than the one they 
did adopt—that of making a sudden detour into the unexplored country of 
the United Nations Charter. 

The State petitioned the District Court of Appeal for a rehearing, 
‘‘in order that this Court may have the opportunity to further examine 
the conclusions announced by it in the light of considerations affecting the 


scope and effect in law of the United Nations Charter. ...’’*7 ‘‘These 
questions,’’ the petition continued, ‘‘received but scant, passing discussion 
in the briefs. . . . No interest was expressed by the Court at the time of 


argument and no request was made by the Court for additional presenta- 
tion on these points.’’ As illustrating ‘‘the uncertainties and perplexities, 
—if not confusion and grave implication, which arise upon contemplation 
of the far-reaching effect of the Court’s opinion . . .’’ it was pointed out 
that on April 28, 1950—only three days after the opinion was published— 
it became the subject of extended (and confused) discussion in the United 
States Senate.*® The petition argued that the Charter provisions were not 
‘*self-executing,’’ and addressed themselves to the political, not the judicial 
organs of government.” The text of Professor Manley O. Hudson’s edi- 
torial comment on the Fujii case, prepared for this JOURNAL, was set out as 
an appendix to the brief.*° 

On May 22, 1950, the District Court of Appeal denied rehearing.*! The 
State, submitting substantially the same petition, sought, and on June 22 
was granted, a hearing in the Supreme Court of California. In their 
answer, counsel for Fujii naturally did what they could to support the 
decision in the form in which it had been given to them, arguing that the 
Charter ‘‘is enforceable . . . as a self-executing treaty, superseding State 
laws in conflict with its provisions.’’ °* 

The Supreme Court of California heard argument and then held the 


27 Petition for Rehearing, p. 2. 
*8 Ibid., p. 6. The debate may be found in 96 Cong. Rec. 5993-6000. The opinion 


was reprinted, pp. 6000-6003. 29 Tbid., p. 11. 
30 ‘* Charter Provisions on Human Rights in American Law,’’ this JOURNAL, Vol. 44 
(1950), pp. 543-548. 3197 A.C.A. 718. 


82 Answer to Petition for Rehearing, p. 13. 
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case under advisement until April 17, 1952, when by a division of four to 
three the Alien Land Law was declared unconstitutional as a denial of 
equal protection. The opinion of the Chief Justice, for himself and two 
of his brethren, considered first the matter of the United Nations Charter, 
and found that none of the provisions relied upon invalidated the Land 
Law. Marshall’s opinion in Foster v. Neilson ** had explained the capital 
distinction between a treaty provision that ‘‘operates of itself’’ and a 
stipulation that a particular act shall be performed, in which case ‘‘the 
legislature must execute the contract, before it can become a rule for the 
court.’’ It was clear that the Charter provisions cited were of the latter 
sort. There was a notable ‘‘lack of mandatory quality and definiteness 
which would indicate an intent to create justiciable rights in private per- 
sons immediately upon ratification.’’ Rather, the provisions were ‘‘framed 
as a promise of future action by the member nations.’’ ‘‘It is significant 
to note that when the framers of the charter intended to make certain 
provisions effective without the aid of implementing legislation they em- 
ployed language which is clear and definite and manifests that intention’’ 
—as in Articles 104 and 105. 

The opinion then turned to the constitutional question. It found that 
the recent decisions of the federal Supreme Court ‘‘do not foreclose, but 
rather invite, further consideration of the constitutional issues.’’ It ob- 
served that ‘‘the authority of an older case may be as effectively dissipated 
by a later trend of decision as by a statement expressly overruling it.”’ 


The opinion set out the constitutional principles that seemed to emerge 
from recent adjudications, and concluded that the Alien Land Law could 
no longer stand. 

A fourth judge concurred, in an opinion stressing the view that decisions 
sustaining the Land Law had always been wrong. 

Three justices, ‘‘dissenting and concurring,’’ urged that ‘‘the faithful 


discharge of judicial duty’’ required that precedent be followed until 
actually overruled. ‘‘Even if we forsake completely the doctrine of stare 
decisis,’’ their opinion added, ‘‘and reexamine the statute in question in all 
its aspects, its validity is unquestionable on any sound approach.’’ So far 
as the United Nations Charter was drawn into the case, the minority agreed 
that it did not supersede existing legislation. 

Was it appropriate for the Chief Justice to pass upon the effect of the 
Charter, considering that the case was to be disposed of on constitutional 
grounds? Under the circumstances, surely that treatment was proper. 
The District Court of Appeal had made a very bold construction of the 
Charter, and its holding had been widely noticed. The briefs submitted to 
the Supreme Court had dwelt entirely upon that point. If the Supreme 
Court had avoided any conclusion on the matter of the Charter, the 


882 Pet. 253, 314 (1829). 
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opinion of the court below, although inoperative in law, would have stood 
in doctrinal discussion as the uncontradicted view of an appellate court of 
California. Considering the Supreme Court’s responsibility for the State’s 
inferior courts, it was well that it did what it could to set the matter 
straight. 

The Attorney General of California announced that no review would be 
sought in the Supreme Court of the United States.** ‘‘My office is in full 
accord with the legal conclusions’’ reached by the Supreme Court of Cali- 
fornia, and also with ‘‘the social justice of that decision.’’ Recent cases 
in the federal Supreme Court, he observed, ‘‘strongly imply’’ that it 
would hold the Land Law invalid. 

It is not the function of this note to inject one more word into the 
debate over the meaning of Charter provisions as to ‘Shuman rights.’’ * 
What we seek is that the fundamentals of freedom be respected and ob- 
served everywhere. This is not a goal to be reached at a single bound; it 
must, rather, be a quest that unfolds as the thoughts of men are widened. 
Insofar as any state, by force of its own domestic law, effectively secures 
the fundamentals, certainly it will be achieving the purposes set forth in 
Article 55e. One might suppose that the United States, with its mature 
system of constitutional safeguards, interpreted by an independent and 
enlightened judiciary, would notably be such a country. Our national 
undertakings in the Charter establish, we may all agree, a public policy 
and thus impart a fresh impulse to the historic process whereby the guaran- 
tees of ‘‘liberty’’ and ‘‘equal protection’’ receive an ever broadening con- 
struction. It would seem, indeed, a reproach to our constitutional system 
to confess that the values it establishes fall below any requirement of the 
Charter. One should think very seriously before admitting such a de- 
ficiency. And surely it is more certain, more orderly, more economical 
and efficient, to apply familiar canons of domestic law before resort is had 
to the remote and novel authority of the Charter. Supposing, for the 
moment, that the District Court of Appeal was, in the abstract, on de- 
fensible ground as to the applicability of the Charter provisions in ‘the 


Fujii case—even so, such a decision must inevitably arouse a spirit of 


particularism ** and generate alarms when the long calm view is greatly 


84 The Los Angeles Daily Journal, May 12, 1952, p. 1. 

35 I bow to the acute and discriminating comment by Professor Preuss in this JOURNAL, 
Vol. 46 (1952), pp. 289-296. 

86 Recall Chief Justice Marshall’s note to Justice Story, after the monumental de- 
cision in MeCulloch v. Maryland, 4 Wheat. 316 (1819): ‘‘Our opinion in the Bank Case 
has aroused the sleeping spirit of Virginia, if indeed it ever sleeps. It will, I under- 
stand, be attacked in the papers with some asperity, and as those who favor it never 
write for the publick it will remain undefended & of course be considered as damnably 
heretical.’? 4 Beveridge, Life of John Marshall, 312. That great case is here compared 
with a small one to make this point: that when a court asserts the authority of a new 
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needed. Our own problems in enforcing constitutional rights within a 
federal system *’ should admonish us how tremendous will be the task of 
devising processes to enforce a universal standard of freedom. The work 
should be approached, not with a zeal to score debating points, but in the 
spirit of sober and responsible counselors and statesmen. 

CHARLES FAIRMAN 


SUPRA-NATIONAL ORGANS 


It seems likely that the establishment of supra-national organs by inter- 
national treaty as a new experiment in international organization will first 
be made on a regional level in non-Communist Europe. Since 1945 the 
idea of a European Union has made great ideological and a certain prac- 
tical progress, through private movements as well as by way of intergovern- 
mental organizations. There is, in the economic field, the Benelux ? 
Customs Union, the Organization for European Economie Co-operation 
(OEEC) * and, established by the latter, the European Payments Union 
(EPU).* There is, in the military field, the Western European Union,° 
based on the Brussels Treaty of 1948. There is, finally, the Council of 
Europe at Strasbourg.® 

These attempts are not aimed at the realization of the old ‘‘Pan Europe’’ 
idea; in consequence of the East-West split of the world, of Europe and of 


and larger organization, already the object of jealous concern, it should take care, as 


did Marshall and his brethren, to be right. 

37 Screws v. U. S., 325 U. 8. 91 (1945); Collins v. Hardyman, 341 U. S. 651 (1951). 

1 See this writer’s editorial comment in this JOURNAL, Vol. 42 (1948), pp. 868-871. 
For a general survey see Schlochauer in Archiv des Vélkerrechts, Vol. 3, No. 2 (1951), 
pp. 147-190; Karl Loewenstein in Columbia Law Review, Vol. 52, No. 1 (January, 1952), 
pp. 55-99, and No. 2 (February, 1952), pp. 209-240; and the books: Olivier Philip, Le 
Probléme de l’Union Européenne (Paris, 1950); Edouard Bonnefour L’idée Européenne 
et sa réalisation (Paris, 1950). 2 Belgium, Netherlands, Luxembourg. 

3 Established in 1948. Seat in Paris. Participating states: Austria, Belgium, Den- 
mark, France, Greece, Ireland, Iceland, Italy, Luxembourg, Netherlands, Norway, Portu- 
gal, Sweden, Switzerland, Turkey, United Kingdom, plus Western Germany and Trieste. 

4 Agreement concerning the foundation of the EPU, signed in Paris on Sept. 19, 
1950. Same members as listed in note 3. Cf. Pierre Huet, ‘‘ Aspects juridiques de 
l’Union Européenne de Paiements,’’ Journal de Droit International (Clunet), Vol. 78, 
No. 3 (July-September, 1951), pp. 770-866; see also the article by Louis C. Boochever 
in Department of State Bulletin, Vol. 26, No. 672 (May 12, 1952), pp. 732-736. 

5 Great Britain, France, and the Benelux countries. 

6 Established in Spring, 1949; members the same as in the OEEC, minus Austria, 
Portugal, Switzerland and Trieste; but with Western Germany as a full member, and the 
Saar Territory as an associate member. See George L. Powell in The International 
Law Quarterly, Vol. 3, No. 2 (April, 1950), pp. 164-196; Fred. L. Schuman in Amer- 
ican Political Science Review, Vol. 45, No. 3 (September, 1951), pp. 724-740; R. 
Oyarzum in Politica Internacional, No. 5 (March, 1951), pp. 79-95; W. Cornides in 
Europa Archiv, Vol. 6, No. 2; and article in Department of State Bulletin, Vol. 26, 
No. 667 (April 7, 1952), pp. 523-529. 
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Germany, in particular, they try only to unite ‘‘free Europe.’’ But even 
with this restriction to a part of Europe, ‘‘one cannot but be impressed 
by the organizational confusion.’’’ Different groups of European states 
participate in the different organizations. There is no clarity as to the 
relationship between them. There is, further, on a quasi-universal scale, 
the United Nations Economic Commission for Europe.’ In all these or- 
ganizations can be seen the powerful influence of the United States, the 
dominating Power of the ‘‘Free World.’’ The OEEC stems from the 
Marshall Plan; the United States spends billions for the economic rehabili- 
tation and the rearmament of free Europe, promotes the unification of free 
Europe,® and endorses the Council of Europe. 

There is, furthermore, a ‘‘North Atlantic Community’’ in the making, 
of which even a united free Europe, perhaps, will only be a part. A com- 
plicated North Atlantic Treaty Organization (NATO)*° exists with its 
seat in Paris, perhaps symbolically in the same Palais du Chaillot, which 
served for the General Assembly of the United Nations. An American 
general, through NATO, will be the commander-in-chief of a ‘‘ European 
Army,’’ if and when created. The military functions of the Brussels 
Union have already been absorbed by NATO. There was a danger that, 
after the end of the Marshall Plan, the Council of the OEEC would sur- 
vive, at the best, only with a very reduced staff and budget. 

Finally, the existing regional European organizations have been recog- 
nized as inadequate for the task to be performed. Hence new ideas for 


new European organizations arose. But these same new ideas brought 
about a further split within free Europe, as Great Britain, followed by the 
Scandinavian states, disassociated itself from these new ideas. These new 
ideas center around the Schuman Plan; according to its model, other Euro- 
pean organizations '! are planned and the machinery of the Schuman Plan 
will also be used for them. 


7Senate Report, 82nd Cong., 2nd Sess., Doc. No. 90 (Washington, 1952, pp. 44), 
at p. 138, note 10. 

8 Started work in Geneva, Switzerland, in 1947. 

8 The Economie Co-operation Act of 1949 stated it to be the policy of the people of 
the United States ‘‘to encourage the unification of Europe.’’ These words were 
strengthened in 1950 to read: ‘‘to encourage the further unification of Europe.’’ And 
in the Mutual Security Act of 1951 the phrase reads: ‘‘to further encourage the eco- 
nomic unification and the political federation of Europe.’’ 

10 Apart from the United States and Canada, the following European states are 
members of NATO: Belgium, Denmark, France, Greece, Iceland, Italy, Luxembourg, 
Netherlands, Norway, Portugal, Turkey, United Kingdom. 

11 There is a plan for a European Agricultural Union for a united European market 
in wheat, dairy products, sugar, and wine. The plan was elaborated by French 
Minister for Agriculture Pflimlin in 1950 and was handled by a special committee of 
the Consultative Assembly of the Council of Europe. An international conference con- 
cerning the organization of this Union will take place at Paris. See Susan Strange, 
‘‘A European Agricultural Authority,’? World Affairs, October, 1951. There is the 
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The so-called Schuman Plan,’? in reality the brain-child of Jean Monnet, 
was announced to the world in the declaration by the French Foreign 
Minister of May 9, 1950.15 The French Government sent invitations to a 
conference, but the British Government kept aloof. On June 20, 1950, 
the Paris Conference, at which France, West Germany, Italy, and the 
Benelux countries were represented, started under the presidency of Jean 
Monnet. On March 13, 1951, the treaty was ready, but with some articles 
left open.’* From April 12 to 18, 1951, there took place at Paris the Con- 
ference of the Foreign Ministers and the completed treaty emerged.’ 
The treaty consists of four parts: On the European Coal and Steel Com- 
munity, on the Institutions of the Community, on the economic and social 
dispositions, containing the substantive law of the Community, and general 
dispositions, plus three annexes; there are, further, three Protocols: on 
the privileges and immunities of the Community, on the Statute of the 
Court, and on the relations with the Council of Europe; there is finally 
attached an exchange of letters between France and Western Germany 
concerning the Saar Territory. 

At the time of writing, the treaty has been ratified by all the treaty 
states. The members of the High Authority have been appointed; the 
High Authority, under the presidency of Jean Monnet, has started its 


Bonnefour Plan for the creation of a European Transport Union; and, finally, the 
Pleven Plan for the creation of a European Defense Community and a European Army 
as an integral part of NATO is now embodied in treaties signed but not yet ratified. 

12 See Julio H. G. Oliveira, ‘‘Hl Plan Schuman,’’ Revista del Instituto de Derecho 
Internacional (Buenos Aires), Vol. 3, No. 13 (July-December, 1950), pp. 63-80; special 
number of the Europa Archiv, Vol. 6, No. 10/11, pp. 3615-4113; C. Barcia Trelles, El 
Pacto del Atldntico (Madrid, 1950), pp. 511-569; F. W. Meyer and A. Zottmann, Der 
Schuman Plan und seine Problematik (Munich); Enrico Serra, ‘‘Un problema europeo: 
la destinazione della Ruhr,’’ La Comunita Internazionale, Vol. 6 (1951), pp. 39-53, 278- 
289, 437-451; G. Gozard, ‘‘Ze Pool Charbon-Acier,’’ Revue Politique et Parlementaire, 
July, 1951; John A. McKesson, ‘‘The Schuman Plan,’’ Political Science Quarterly, Vol. 
68, No. 1 (March, 1952), pp. 18-35. There is much interest in the Schuman Plan. Cf. 
Hans J. Morgenthau’s address, Proceedings, American Society of International Law, 
1952, pp. 130-134. At the 1952 session of the Hague Academy of International Law 
F. Dehousse gave a course on ‘‘Juridical Problems Arising from the Supra-National 
Organization in Europe,’’ and Max S¢rensen lectured on the European Coal and Steel 
Community. 

13 La Documentation Francaise, June 13, 1950, No. 1339, pp. 651-653. 

14 Ibid., No. 1460: Projet de Traité instituant la Communauté Européenne du Charbon 
et de l’Acier (pp. 38); English translation in Department of State Publication 4173 
(European and British Commonwealth Ser. 22, April, 1951, pp. 126); analysis of the 
Schuman Plan in Department of State Bulletin, Vol. 24, No. 613 (April 2, 1951), pp. 
523-528. 

15 The treaty is only in one copy and only authentic in French: Traité instituant la 
Communauté Européenne du Charbon et de l’Acier, Paris, 1951. English text in Senate 
Execs. Q and R, 82a Cong., 2d Sess., p. 255; reprinted in Supplement to this JOURNAL, 
below, p. 107; official German translation in Archiv des Vélkerrechts, Vol. 3, No. 2 
(1951), pp. 191-236. 
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work at Luxembourg. The judges of the Court have been appointed. On 
September 12, 1952, the Assembly, under the presidency of Paul-Henri 
Spaak, began its deliberations at Strasbourg. The treaty has been bound 
up with the Treaty for the Creation of a European Defense Community 
and with the so-called ‘‘Contractual Agreement’’ between the three West- 
ern Powers and Western Germany. 

The treaty has been compared with the Briand Pan-Europe Memo- 
randum of 1930; but, although more limited, it is more concrete; it tends 
toward what the French Foreign Minister called ‘‘uwne solidarité de fatt.’’ 
It has also been compared with the Locarno Treaty of 1925, an earlier at- 
tempt at ending Franco-German hostility. But France has now recog- 
nized, as was clearly indicated in the speech of the French Foreign Minister 
at the San Francisco Peace Conference of 1951, that anti-German alliances 
and peace treaty efforts to keep Germany demilitarized only lead to the 
next war. She has, therefore, changed her methods. She tries now direct 
and intimate co-operation with Germany in the framework of a united 
free Europe. For while the treaty is naturally based on economic consid- 
erations, on a merger of these two key industries, on a single market, 
common objectives and common institutions, political considerations were 
paramount from the beginning. For the French Foreign Minister the 
treaty was, first of all, a means to end the centuries-old feud between 
France and Germany, to make, to quote his own words, a new Franco- 
German war, so to speak, economically impossible; it was at the same time 
to be the first step toward a Federation of Free Europe. For Dr. Ade- 
nauer, a sincere adherent of European Federation, it was a means to in- 
tegrate the Federal Republic into the Western world, to get rid of Allied 
controls, to reach for his country at least near-sovereignty. Dr. Adenauer 
and Mr. Robert Schuman, coming from Alsace-Lorraine, speaking German 
just as well as the German Chancellor, were the right men to carry through 
the Plan, and that it has been ratified notwithstanding many enemies in 


France as well as Germany is primarily their merit. Certainly the suc- 
cess of this experiment for fifty years is not yet assured, either economi- 
cally or politically ; the problem of the Saar Territory continues to stand 
between France and Germany. 

The basic new thing in the Schuman Plan is its supra-national charac- 
ter.1° In his declaration of May, 1950, the French Foreign Minister spoke 
of ‘‘une Haute Autorité, dont les décisions lieront la France et l’Alle- 


16 For a legal analysis see Schlochauer in Juristische Zeitung, May 20, 1951, pp. 
289-290; Carl Bilfinger in Zeitschrift fur ausléndisches 6ffentliches Recht und Vélker- 
recht, Vol. 13, No. 3 (March, 1951), pp. 615-659; Hermann Mosler, ibid., Vol. XIV, 
No. 1-2 (October, 1951) pp. 1-45; G. Jaenicke ‘‘Die Sicherung des iibernationalen 
Charakters internationaler Organisationen’’ ibid., pp. 46-117; E. van Raalte, ‘‘The 
Treaty Constituting the European Coal and Steel Community,’’ The International and 
Comparative Law Quarterly, Vol. 1, No. 7 (January, 1952), pp. 73-85. 
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magne’’ and underlined that the decisions of the High Authority, com- 
posed of independent personalities, ‘‘seront exéeutoires en France et Alle- 
magne.’’ It was exactly against this idea that Prime Minister Attlee 
protested in the debate of the House of Commons of June 26, 1950: 


I entirely agree that there is an infringement of the old idea of abso- 
lute sovereignty, but in every instance that surrender is made to a 
responsible body. It does indicate the difference between what is 
international and what is supranational. 


And in the meeting of November 3, 1950, of the 6th Committee of the 5th 
session of the United Nations General Assembly, the British Crown jurist, 
Fitzmaurice, voiced his skepticism toward regarding an individual directly 
responsible under international law in the same way as a state, and de- 
clared that the relations between states always have and always will con- 
stitute the essence of international law. 

Already in the private movement for the union of Europe we find the 
difference between the ‘‘federalist’’?7 and the ‘‘functional’’?® thinking, 
in terms of specialized economic agencies. This antithesis is also clearly 
to be seen in the Council of Europe. 

What is the legal difference between ‘‘international’’ and ‘‘supra-na- 
tional’’ organizations and organs? This difference has, of course, nothing 
to do with the distinction between universal and regional organizations. 
Neither is ‘‘international’’ identical with ‘‘functional.’’ The European 
Coal and Steel Community is both regional and functional, yet supra- 
national. It is also clear that the difference does not lie in the words taken 
literally. For ‘‘international law’’ is, theoretically speaking, a misnomer ; 
if international law is to be law at all, it, by necessity, must be supra-na- 
tional; if it is to be law at all, it cannot be a law ‘‘between,’’ but only a 
law above the states. The difference lies, therefore, in a different principle 
of organization. To understand this difference fully, one must take a look 
at the nature of general international law and at the attempts, hitherto 
made, at international organization. 

General international law and the international community constituted 
by it are, up to the present moment, ‘‘unorganized’’; not in the sense that 
it has no organs, but in the sense that it has no special organs, according 
to the principle of the division of labor. In this respect general inter- 
national law can be said to be a primitive law. It is obvious that primitive 
general international law is a weak law, a precarious law, a law no longer 
adequate for the world situation of today, for the atomic age. If the 


17 See J. F. Kéver, ‘‘Der Weg zum Neuen Europa,’’ Friedenswarte, Vol. 50, No. 3 
(1951), pp. 193-206; A. Spinelli, ‘‘Z movimenti federalisti Europei,’’ La Comunita In- 
ternazionale, Vol. 3 (1948), pp. 581-593; Paul H. Spaak, ‘‘Z’EHuropa Unita,’’ ibid., 
Vol. 6, No. 1 (January, 1951), pp. 3-15. 

18 See Dirk U. Stikker, ‘‘The Functional Approach to European Integration,’’ Foreign 
Affairs, Vol. 29, No. 3 (April, 1951), pp. 436-444. 
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primitiveness of general international law, a consequence of its extreme de- 
centralization, were its only characteristic, then it could be argued that, 
by analogy to the development of primitive municipal law to an advanced 
law, the correct method to make general international law a more advanced 
law is the way of centralization. It should be noted that, up to the present 
moment, no attempt has been made to transform general international 
law into a more advanced law, to transform the international community 
as such into a more centralized community. All attempts at international 
organization based on treaties created only particular international law 
and particular international communities, including such ‘‘quasi-uni- 
versal’’ organizations as the League of Nations and the United Nations. 
The United Nations notwithstanding, the international community as such 
remains unorganized and general international law remains a primitive 
law. And this primitive general law always continues; it is the basis 
of the United Nations; it always reappears when the particular inter- 
national law of international organizations disappears, as in the case of 
the League of Nations, or does not function, as in the case of the United 
Nations. Thus, military self-help under Article 51 becomes, in the case 
of the paralysis of the Security Council, simply war in the sense of general 
international law—war limited only by the laws of war. 


International law is not only a primitive law, it also has certain pe- 


culiarities which distinguish it from municipal law—peculiarities which 
would remain even if it were less primitive. Its principal persons are 
sovereign states; international law does not operate directly upon indi- 
viduals, but only through the legal orders of the states. If progress 
toward a more centralized legal order would go as far as in the develop- 
ment from a primitive to advanced municipal law, it would lead to 
this type of a relatively highly centralized order which we call a sovereign 
state; it would act directly upon individuals, the sovereign states would 
become integral parts of a new, larger state. In a word, while it is 
recognized that the progress of international law lies in centralization, 1.e., 
in international organization, the latter cannot go so far as to remove 
completely the particularities of international law, without bringing the 
international law of today to an end, supplanting it by the municipal law 
of a larger state. <A full realization of international organization, if made 
on a universal scale, must lead to a world state, and, if made on a regional 
level, to a federal state. In both cases we would no longer have mere 
restrictions of sovereignties but their disappearance, a transfer of sover- 
eignty, a merger of sovereignties. This is exactly what happens when 
formerly sovereign states by treaty form a new federal state. 

As already stated, no attempt at the organization of the international 
community as such has yet been made. But also in the attempts at the 
organization of particular international communities, whether regional or 
quasi-universal, the limit not to remove completely the particularities of 
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our international law, has always been observed and has to be observed 
because of the political resistance of the sovereign states to merging and 
completely giving up their sovereignty. This is true of isolated regional 
or quasi-universal functional organizations such as the international river 
commissions, the international administrative unions; it is true of the 
quasi-universal political organizations such as the League of Nations and 
the United Nations; it is true of the Specialized Organizations of the 
United Nations; it is true of regional organizations such as the Organization 
of American States, the Arab League, or the European organizations prior 
to the Schuman Plan. These very different types of organizations have 
made great progress, and many competences in many fields have been con- 
ferred upon them.'® But basically they are all ‘‘international’’ organiza- 
tions: They are all based on the ‘‘sovereign equality’’ of their members, on 
non-intervention in domestic affairs; the sovereignty may be more or less 
restricted but never transferred by the basic treaty which forms their con- 
stitution; the organs created by this treaty are ‘‘international’’ in the 
sense that they cannot bind the member states legally,”? nor can they 
operate directly against the individuals subjects of the member states; 
they cannot command; their decisions are not directly executory in the 
territories of the member states. Even where they can take exceptionally 
binding decisions, the voting procedure shows the sovereignty of the mem- 
bers, whether there is unanimity of all or unanimity of certain privileged 
members, as in the United Nations Security Council. The organs are gen- 
erally composed of diplomatic representatives of the member states which 
appoint, instruct and recall them. It is always the sovereign member 
states which have the last word. These ‘‘international’’ organizations are 
on an intergovernmental level. This shows how scientifically untenable 
and practically misleading it is to speak of a ‘‘world government”’ or a 
‘‘world law.’’ All these organizations are no more than loose associations 
of sovereign states, which have their highest form in the type of union of 
states, which is known as ‘‘Confederation of States.”’ 

Where, on the other hand, the organization by treaty leads to a merger 
of formerly sovereign states, we have the creation of a federal state as a 
new sovereign state, and the only sovereign state which alone becomes a 
member of the international community. Here the centralization leads to 
an extinction of international law and its replacement by a new national 


19 See Josef L. Kunz, ‘‘ Experience and Technique in International Administration,’’ 
Iowa Law Review, Vol. 31, No. 1 (November, 1945), pp. 40-57. 

20 Except pro foro interno of the organization. The rules made pro foro interno can 
also directly bind individuals, e.g., the functionaries. These norms are also norms of 
international law, but of a hierarchically lower level, as they are not based, like the 
basic treaty, on the norm pacta sunt servanda of general international law, but only 
on the norms of the basic treaty. Such norms show significantly the technique of munic- 
ipal law: direct validity toward individuals, individual responsibility, punishment and 
execution as sanctions. 
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law. Where, therefore, the international organization leads to a federal 
state, we have again nothing new. 

Now ‘‘international’’ organizations can work excellently in a restricted 
field, where no political problems are involved; where there is not a ques- 
tion of differences and antagonisms between the members, but of interests 
necessary and common to all, as in the Universal Postal Union. But things 
are vastly different when the attempt is made at ‘‘international’’ organiza- 
tion on a quasi-universal and political scale, as in the League of Nations 
and the United Nations. Here the political antagonisms and the cultural 
differences *? between the members clearly reveal the inherent weakness of 
merely ‘‘international’’ organizations which are based on treaty, with all 
the weaknesses inherent in an international treaty, where the business 
is done on an intergovernmental level. Such loose organizations, how- 
ever complicated the organization may be, depend in the last analysis on 
voluntary co-operation, on the good will and bona fides of the members. 
Where these are lacking in consequence of the unwillingness of the lead- 
ing members to fulfill the obligations, the organization disappears like the 
League of Nations; or where these are lacking in consequence of the ob- 
struction of powerful members, the organization is paralyzed, as is the 
United Nations. 

That merely ‘‘international’’ organization is not enough, that the security 
of the world or of a particular region must be anchored in something more 
solid than voluntary co-operation and the good will of the members, has 
at last been recognized. It is this insight which led to the new idea of 
‘‘supra-national’’ organs. The idea is new, because it transcends ‘‘in- 
ternational’’ organization, without constituting a federal state. It is 
based not on a mere restriction, but on a transfer of sovereignty, but a 
transfer of sovereignty in a particular area only. ‘‘Supra-national’’ 
organs stand, therefore midway between ‘‘international’’ and federal 
organs. 

The proposed ‘‘High Atomic Authority’’ under the Baruch plan would 
have been a ‘‘supra-national’’ organ in this sense, and on a quasi-universal 
scale. The European Coal and Steel Community and its High Authority, 
as originally announced, would have been purely supra-national. But the 
resistance of the six member states made far-reaching changes necessary. 
Under the treaty, as now ratified, neither the Community nor its organs are 
purely supra-national; much is ‘‘international,’’ where the sovereignty of 
the members reappears. But there remain plenty of features which are 
clearly supra-national.?? The Community and some of its organs are 
‘“*quasi-federal.’’ The new thing is that these ‘‘quasi-federal’’ organs 


21See F. S. C. Northrop, ‘‘Contemporary Jurisprudence and International Law,’’ 
Yale Law Journal, Vol. 61, No. 5 (May, 1952), pp. 623-654. 

22 For a clear analysis of what 
Raalte, loc. cit., note 16 above. 


is supra-national and what is international, see van 
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are not working within the framework of a federal state, but within the 
area of international law. This is also indicated by the mixture of supra- 
national and international features in the treaty.2* Whether such a 
‘‘quasi-federal’’ organization and organs, if it comes into being and func- 
tions unhindered by political and economic difficulties, can work d la 
longue without a federal state, remains to be seen. Let us not forget that 
the French Foreign Minister conceived this Community as the first step 
toward a federal Union of Europe. Even with respect to a confederation 
of states, history shows that it either leads to a federal state—‘‘the more 
perfect Union’’—as in the case of the United States, Switzerland, Ger- 
many, or breaks up into its component sovereign parts, as Bolivar’s Gran 
Colombia. If the new Community and its organs can come into being and 
work, it seems to this writer likely that it either must lead to new antago- 
nisms or, as we all hope, to a much more intimate union of this part of 
Europe. 
Joser L. Kunz 


TREATY ESTABLISHING THE EUROPEAN DEFENSE COMMUNITY 


Even before the adoption of the definitive Charter of the United Nations 
at San Francisco there were doubts in the minds of many observers 
whether the Security Council, composed as it was, would be equal to the 
task of making the principle of collective security effective. The Latin 
American States, having adopted a few months earlier their own Act of 
Chapultepec, were particularly insistent that a failure on the part of the 
Security Council to act in an emergency should not defeat the operation 
of their regional system of collective security. The result, as is well 
known, was the addition of Article 51 to the text of the original Dumbarton 
Oaks Proposals. 

Having won their point at San Francisco the American States proceeded 
to give more definite form to their regional system, and on September 2, 
1947, the Treaty of Reciprocal Assistance was signed at Rio de Janeiro. 
The treaty must not be looked upon as a mere procedure of reinsurance 
against the possible failure of the Security Council to fulfill its duty under 
the Charter of the United Nations. Rather it was adopted as the fulfill- 
ment of a principle that had been developing within the inter-American 
community since 1936 and that had been given practical application im- 
mediately following the outbreak of war in 1939 and more specifically so 
following the attack upon the United States at Pearl Harbor. Inter- 
American regional security was, therefore, not predicated solely upon the 
anticipated failure of the United Nations, but upon the conviction that 
there were advantages to be gained from a closer and more intimate sys- 


23 Van Raalte calls it ‘‘a new structure in the marches between internal and inter- 
national law.’’ 
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tem of mutual security functioning within the more limited circle of the 
American States. 

By contrast the North Atlantic Treaty was based upon the demonstrated 
inability of the Security Council to meet the situation created by open 
manifestations of Communist imperialism. Drawing heavily upon the 
terms of the Rio Treaty, the North Atlantic Treaty pledged the contracting 
parties to assume an individual as well as a collective responsibility for 
the defense of its members against attack, creating in this respect obliga- 
tions corresponding to the right of individual and collective self-defense 
reserved to the Members of the United Nations under Article 51 of the 
Charter. Eleven states, including the United States and Canada, were 
now bound together in a separate regional security system, which, while 
not denying the primary responsibility of the Security Council of the 
United Nations for the maintenance of peace, was ready to act without 
delay if the Soviet Union should rely upon its veto power to give it a free 
hand in resorting to force for the accomplishment of its aims. 

Like the North Atlantic Treaty Organization, the new European Defense 
Community, established by a treaty signed on May 27, constitutes a re- 
gional group of six states whose primary objective is mutual defense 
against an attack coming from without the group. An armed aggression 
against any member state is to be considered as an attack directed against 
all, and the member states and the European Defense Forces shall furnish 
all military and other aid in their power. But whereas the defense force 
of the North Atlantic Treaty Organization consists of contingents from 
their national armies, operating as national units, the army of the Defense 
Community is a true community army, wearing the uniform of the Com- 
munity and under the direct command of officers of the Community, and 
so constituted that its component parts could not operate effectively apart 
from the Community. In this way the problem was solved of obtaining 
a substantial contribution from Germany to the defense of Europe without 
at the same time creating a German national army. 

Considering that the general objectives of the two regional groups in 
respect to defense were the same, it was to be expected that guarantees 
of mutual security would be given between the two groups. On the part 
of the North Atlantic Treaty Organization a protocol was signed, bearing 
the same date as that of the Defense Community Treaty, extending to the 
members of the Defense Community the assurance that an attack upon any 
one of them would be considered as an attack upon the parties to the Or- 
ganization and that action would be taken by them, individually and in 


concert with the other parties, in accordance with the terms of the treaty.’ 


1 Senate Execs. Q and R, 82d Cong., 2d Sess., p. 167. 

2This Protocol was duly submitted to the Senate for approval and was ratified by 
the President on August 2nd, 1952 (Senate Exec. R, 82d Cong., 2d Sess.). The Declara- 
tion accompanying the Protocol, by which the United States, the United Kingdom and 
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Similar guarantees were given by a special protocol to the members of the 
North Atlantic Treaty Organization by the members of the Defense Com- 
munity, although as a matter of fact five of the members of the Defense 
Community are members of the Organization. 

But the significance of the European Defense Community extends far 
beyond the mere creation of a community defense army and the collateral 
provisions necessary to make such an army an effective one. Almost 
startling in its break with the traditions of national sovereignty which 
defeated earlier proposals of European unity, the treaty announces that 
the Defense Community is to be ‘‘supranational in character, consisting 
of common institutions, common armed Forces and a common budget.’’ 
The Community is to have juridical personality and is to enjoy in its inter- 
national relations the juridical capacity necessary to the exercise of its 
functions and the attainment of its ends. It is to be represented by 
‘‘institutions,’’ consisting of a Council of Ministers, a Common Assembly, 
a Commissariat and a Court of Justice. Article 38, dealing with the As- 
sembly, provides that it shall be ‘‘elected on a democratic basis’’; and the 


Assembly is instructed to bear in mind in its work that the definitive or- 
ganization which will take the place of the transitional organization should 
be conceived in terms of ‘‘an ultimate Federal or confederal structure, 
based upon the principle of the separation of powers and including, par- 
ticularly, a bicameral representative system.’ 
community budget and for contributions by the member states in accord- 


Provision is made for a 


ance with the procedure adopted for the North Atlantic Treaty Organi- 
zation. 

It is clear, therefore, that while the immediate objective of the Defense 
Community is, as stated in Article 2, defensive, to be accomplished by the 
integration of the defense forces of the member states and by the rational 
and economic utilization of their resources, the ultimate outcome may well 
be the nucleus of the long-sought European Union, the realization of a 
dream that has haunted the imagination of statesmen from Dubois to 
Briand and Churchill. What has begun as union for defense may well lead 
to union for peace and prosperity when the immediate threat of attack 
is over, if only time can be had to give the transitional organization a 
good start. The Treaty Constituting the European Coal and Steel Com- 
munity, signed on April 18, 1951,° by the same six states now participating 
in the Defense Community Treaty, is concrete evidence that they under- 
stand the practical implications of the step they are taking. 

C. G. Fenwick 


France expressed their ‘‘abiding interest’’ in the Defense Treaty and pledged them- 
selves to defend the Community in accordance with Article 4 of the North Atlantic 
Treaty, did not call for Senate approval. 

8 Printed in Supplement to this JouRNAL, p. 107. 
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THE CONTRACTUAL AGREEMENTS WITH THE FEDERAL REPUBLIC OF GERMANY 


The years go by and the lesson of what is just and expedient in inter- 
national relations must sometimes be learned from bitter experience. For- 
tunate are we when it is learned in due time. Those who thirty years ago 
opposed the Treaty of Versailles, not because its opening articles contained 
the Covenant of the League of Nations, but because its succeeding articles 
contained a sentence of condemnation against Germany that promised to 
defeat the high purposes of the League, can now look upon the latest agree- 
ments signed by the United Kingdom, France and the United States with 
the Federal Republic of Germany as evidence of the ability of statesmen 
to profit by the mistakes of the past and to build the new order upon 
firmer foundations than were laid at Versailles. 

The agreements signed with Germany on May 26, 1952," are, it is true, 
not a ‘‘treaty of peace’’ in the strict sense of the word. For the Germany 
which was defeated in 1945 is not now in a position to make a treaty, 
inasmuch as a substantial part of the state is occupied by the Soviet Union 
and not permitted to determine freely its political future. Only the Fed- 
eral Republic of Germany, established at Bonn on September 21, 1949, is 
able to act; and it was believed by the occupying Powers, Great Britain, 
France and the United States, that a formal treaty of peace could only be 
entered into with a unified Germany, and that pending the unification of 
Germany the partial treaty of peace should take the form of a series of 
‘‘contractual agreements,’’ the first and most important of which is the 
Convention on Relations with the Federal Republic of Germany, ratified 
by the United States on August 2nd last. 

The Convention on Relations brings to an end the occupation of Western 
Germany and grants to the Federal Republic the widest control over its 
internal and external affairs.2 The Occupation Statute is repealed and 
the Allied High Commission and the Land Commissions are abolished. 
Henceforth the Three Powers are to conduct their relations with the Fed- 
eral Republic through ambassadors. Limited rights, however, are re- 
tained by the Three Powers. Thus the convention recognizes the right of 
the Three Powers to station troops in Germany for the defense both of the 
Federal Republic itself and of their own special position in Berlin during 
the period of joint occupation. But these forces are not to be looked upon 
as an army of occupation, but rather as military assistance given to the 


Federal Republic with its own consent and for a specific purpose. In 


case of danger to the armed forces, a state of emergency may be declared, 
and in such event the Three Powers may take such action as is necessary 


1 Senate Execs. Q and R, 82d Cong., 2d Sess., pp. 9, 25, 89, 131, 135. 

2The ‘‘state of war’’ was technically terminated by joint resolution of Congress 
approved by the President on Oct. 19, 1951 (P.L. 181, 82d Cong., 1st Sess., 65 Stat. 
451; this Journal, Supp., Vol. 46 (1952), p. 13). 
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to restore order and to ensure the security of their defense forces. Be- 
sides enabling the Three Powers to defend Germany during the transition 
period, the reserved rights put them in a position to negotiate for the 
unity of Germany when the Soviet Union is willing to do so upon terms 
which they can accept. The Federal Republic on its part agrees to refrain 
from any action prejudicing the rights of the Three Powers and to furnish 
its utmost co-operation for the political, cultural, economic, and financial 
reconstruction of Berlin. Thus the reserved rights may be looked upon 
not as an infringement of the sovereignty of the Federal Republic, but 
rather as restrictions upon the practical exercise of it, and it is thus pos- 


sible to ‘‘integrate’’ the Federal Republic within the European Community 


on a basis of equality. 
But beyond and above the reserved rights conceded to the Three Powers 
the Federal Republic pledges itself bv the aeee-> | 
government, described as it 
which, more than anything els 
its neighbors. So firm is th 
include ‘‘subversion of th > ar even a 


grave threat of it, as amor 

proclaiming a state of er 

in international relations, going vey uuu 

order’’ which is also listed as justifying the proclamation wu « 
emergency. On their part the Three Powers pledge that when the final 
peace settlement with the ‘‘whole of Germany’’ is possible, they will co- 
operate with the Federal Republic ‘‘to achieve, by peaceful means, their 
common aim of a unified Germany enjoying a liberal-democratic constitu- 
tion, like that of the Federal Republic, and integrated within the Euro- 
pean Community.’’ 

What is to be the relation of Germany to the defense system of Western 
Europe? Clearly the Federal Republic, with the example of the fate of 
Eastern Germany before it, was to be expected to co-operate in the defense 
of Europe against the extension of Communist imperialism. But to have 
admitted the Federal Republic into the North Atlantic Treaty Organiza- 
tion would have carried with it the establishment of a national army which 
the states that had so recently suffered from the aggression of Nazi 
Germany would have been reluctant to accept. The solution for the prob- 
lem was found in the establishment of the European Defense Community, 
to the armed forces of which the Federal Republic could contribute without 
at the same time creating a national army capable of acting on its own 
account; * and provision was made that the Convention on Relations should 


3 See this JOURNAL, p. 699. 
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enter into force upon the deposit of ratifications and upon the entry into 
force of the Defense Community Treaty. 


Three so-called ‘‘related conventions’’ are attached to the Convention 
on Relations, none of the three, however, requiring the separate approval of 
the Senate, since ratification of the Convention on Relations carries with 
it approval of the related conventions. The first of these deals with the 
settlement of matters arising out of the war and the occupation, including 
the handling of war criminals, compensation to the victims of Nazi perse- 
cution, reparations, the restitution of property, and related problems. 
The second related convention deals with the rights and obligations of 
foreign forces in Germany, and the third with financial arrangements for 
the foreign forces situated in Germany. 

An interesting feature of the Convention on Relations is the provision 
for an arbitration tribunal for the settlement of disputes arising out of 
the conventions which cannot be disposed of by diplomatic negotiation 
or for which other means of settlement are not specifically provided. This 
body of nine members will be composed of arbiters of American, British, 
French, and German nationality, together with three ‘‘neutral members,’’ 
and, with certain exceptions, it will have the power to issue judgments 
binding upon the four governments, although only within the territory 
of the Federal Republic. It is given jurisdiction over questions relating 
to the competence of the three bodies set up to execute the provisions of 
the ‘‘related conventions’’; and in rendering its decisions in these matters 
it is to apply the generally accepted rules of international law governing the 
interpretation of treaties. In addition to its judicial functions the tribunal 
is also authorized to issue, upon request of the four governments, advisory 
Opinions on the correct interpretation of the conventions. 

It is clear that we have come a long way from the policy which dominated 
at Versailles in 1920. There is no element of vengeance in the contractual 
agreements, no attempt to fasten upon the German people a weight of 
reparations similar to that imposed by the Reparations Commission in 
1921, a burden so heavy as to make it impossible for a liberal-democratic 
government to survive. Had the Allied and Associated Powers done to 
uphold the hand of Stresemann in 1923 and 1926 what they are now doing 
to strengthen the position of Adenauer, the history of the past twenty 
years might have been vastly different and the Weimar Constitution might 
have held its own against the fanatical elements arrayed against it. Let 
us hope that the new Federal Republic, begun at Bonn in 1949 and now 
brought into the European Community as a free and equal partner, may 
be able to make its contribution to the peace of Europe and do what the 
leaders at Weimar were unable to do for want of the helping hand which 
its former enemies are now extending to it. 

C. G. FENWICK 
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; and in rendering its decisions in these matters 


C. Fenwick 
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THE UNITED KINGDOM-MUSCAT TREATY OF 1951 


A recent treaty of friendship, commerce and navigation between the 
United Kingdom and the Sultanate of Muscat, signed on December 20, 
1951, marks the latest stage in the changing pattern of British relations 
with various Eastern rulers to whom Britain has long stood guardian or 
protector. The treaty is interesting in both form and substance, and 
particularly in two respects: first, as evidence of the shifting internal 
structure of the former British Commonwealth, and second, as evidence of 
the steady shrinkage of the extraterritorial jurisdiction once so widely 
exercised by Britain throughout the Middle East. The accelerating pace 
of these changes is shown by the fact that the new treaty replaces one 
of February 5, 1939, whereas the 1939 agreement replaced one of March 
19, 1891.1 

In form, the new treaty is concluded between ‘‘His Majesty The King 
of Great Britain, Ireland and the British Dominions beyond the Seas,’’ and 
**Sultan Said bin Taimur bin Faisal, Sultan of Muscat and Oman and De- 
pendencies.’” Except for the omission of the title of Emperor of India, 
these styles follow those used in the 1939 treaty: they appear to be un- 
affected by the fact that the King’s authority over much of Ireland and 
the Sultan’s over much of Oman are both denied by the local inhabitants. 
In any event, the King’s plenipotentiary was appointed only for the 
United Kingdom of Great Britain and Northern Ireland; he did not ap- 
pear, as in 1939, in a twofold capacity, for the United Kingdom and for 
India. The Sultan appeared in his own behalf. The treaty was signed sub- 
ject to ratification by both parties, but it was to enter into force provision- 
ally on January 1, 1952, and definitively upon the exchange of ratifications ; 
if ratifications were not exchanged within five months from the date of sig- 
nature, the provisional application of the treaty was to cease. The agree- 
ment is to continue in force for fifteen years; and thereafter indefinitely, 
subject to termination by either party upon one year’s notice. 

In its terms the treaty provides generally for freedom of commerce and 
navigation between the two parties, and for most-favored-nation treatment 
in commercial matters; it also provides for such matters as consular repre- 
sentation, the right to own property, and religious toleration. These 
arrangements follow for the most part those of 1939, but the terms ‘‘na- 
tionals of His Majesty’’ and ‘‘territories of His Majesty’’ have been sub- 
stantially redefined to take account of changed circumstances within the 
Commonwealth. 


1 The 1951 treaty is printed as ‘‘ Muscat No. 1 (1952),’’ Cmd. 8462. The 1939 treaty 
appears in United Kingdom Treaty Series, No. 29 (1939), Cmd. 6037; that of 1891, in 
British and Foreign State Papers, Vol. 83, p. 11. The earliest British agreement with 
the Sultan appears to have been signed on Oct. 12, 1798. Aitchison, Collection of 
Treaties, Engagements and Sanads Relating to India and Neighboring Countries (5th 
ed.), Vol. 11, p. 287. A formal commercial treaty of May 31, 1839, remained in force 
until replaced by the treaty of 1891. Ibid., p. 292. 
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In 1939 ‘‘nationals of His Majesty’’ were declared to include ‘‘all sub- 
jects of His Majesty and all persons under his protection, wherever domi- 
ciled,’’ except nationals of the ten British-protected sheikhdoms in the 
Persian Gulf,? and (for certain purposes only) nationals of states within 
the Aden Protectorate and Zanzibaris of Omani origin. In the 1951 
instrument the same term is restricted to ‘‘all citizens of the United 
Kingdom and Colonies, all Southern Rhodesian citizens and all British 
protected persons,’’ except nationals of the Persian Gulf sheikhdoms. The 
term ‘‘territories of His Majesty’’ meant in 1939 the United Kingdom; 
India; any British colonies, protectorates, or mandates (except the Persian 
Gulf sheikhdoms) to which the treaty might be extended at His Majesty’s 
option; and any member of the Commonwealth which chose to accede to 
the treaty. In the 1951 text it means only the United Kingdom and any 
territories (again excepting the Persian Gulf sheikhdoms) of which the 
foreign relations are conducted by the United Kingdom Government and 
to which the treaty may be extended at His Majesty’s option. 

In 1939 it was correspondingly simple to define ‘‘ 
‘fany country or territory not under the sovereignty, protection, suzerainty 
or mandate of His Majesty.’’ For the new agreement, however, a revised 
definition was necessary, and a ‘‘foreign country’’ is there declared to be, 
in relation to His Majesty, any country or territory other than (1) the 
United Kingdom; (2) Canada; (3) Australia; (4) New Zealand; (5) the 
Union of South Africa; (6) India; (7) Pakistan; (8) Ceylon; (9) any 
territory for the international relations of which any of His Majesty’s 
Governments is responsible; (10) the Irish Republic; (11) Burma, with 
respect only to most-favored-nation treatment in commercial matters. 
There is no provision, as in 1939, for accession to the treaty by any of the 
governments listed. The 1951 treaty thus creates for its purposes a curi- 
ous category of states and territories which are neither ‘‘territories of His 
Majesty’’ nor ‘‘foreign countries’’ within the treaty definitions. The 
purpose, no doubt, is to remove any privileges granted to this group by 
the United Kingdom from the class of privileges granted to ‘‘any foreign 
country’’ and hence within the scope of the most-favored-nation clause. 
Yet it is to be noted that neither Ireland nor Burma is a member of the 
Commonwealth. 

By the treaty of 1939 British consular authorities in Muscat were granted 
judicial powers with respect to: (1) all cases involving criminal charges 
against nationals of His Majesty; (2) all civil suits in which such nationals 
were defendants; (3) all cases of bankruptcy of such nationals; (4) all 
proceedings relating to deceased nationals’ estates; (5) all questions of 
personal status of such nationals, with a power of remission to a Moslem 
religious court of the Sultan in certain cases where the national was a 


foreign country’’ as 


* Kuwait, Bahrein, Qatar, Abu Dhabi, Dubai, Sharjah, Ajman, Umm-al-Qaiwain, Ras- 
al-Khaimah, and Kalba. 
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Moslem. For the purposes of this grant, nationals of Muscat or of a for- 
eign country in the service of the British consul were assimilated to na- 
tionals of His Majesty. Criminal and civil cases in which a national of 
His Majesty was the complaining party, and the defendant was a national 
of Muscat or of a third country, were to be tried in the Sultan’s courts. 

The treaty of 1951 does not in itself make any provision for the exercise 
of extraterritorial jurisdiction by the British authorities in Muscat. This 
topic was dealt with separately in an exchange of letters on the date the 
treaty was signed. In these letters the Sultan agreed to the exercise of 
such jurisdiction for a period of ten years from January 1, 1952; the ar- 
rangement, which is for a period approximately five years shorter than the 
life of the treaty, appears to constitute a separate understanding. The 
powers conferred are granted with respect to two classes of persons, and 
are not the same for each. Over the first class, ‘‘nationals of His Majesty,”’ 
the jurisdiction is substantially the same as in the 1939 treaty, but the 
term ‘‘nationals’’ is expressly restricted to a much narrower group: citi- 
zens of the United Kingdom and its colonies, Southern Rhodesian citizens, 
and British protected persons, with the exception of any persons in these 
categories who are Moslems. The second class includes nationals (Moslem 
or otherwise) of any country of the Commonwealth except the Union of 
South Africa, Pakistan, the Persian Gulf sheikhdoms, Zanzibar, and the 
states of the Aden Protectorate. With respect to this class (which inci- 
dentally seems to be so described as to bring the Persian Gulf sheikhdoms 
within the Commonwealth), the full jurisdiction granted over the first 
class is qualified by two limitations: (1) that it shall not extend to civil 
and criminal proceedings in which the Government or a national of Muscat 
is complainant; and (2) that it shall not extend to bankruptcy proceedings 
which the Sultan decides shall be determined by his courts. 

Under the new arrangement, therefore, the position of United Kingdom 
citizens (and also of colonials and British protected persons) is substanti- 
ally unchanged; but persons from elsewhere in the Commonwealth are in 
a less favored position than formerly. Nationals of the Union of South 
Africa, for example, now appear to come entirely within the Sultan’s juris- 
diction, whether they are Moslems or non-Moslems. Ceylonese or Indian 
Moslems would seem to come under British jurisdiction, whereas Moslems 
from the United Kingdom or from Pakistan would not. It is not possible 
to say to what extent these anomalous variations reflect preferences by the 
several governments concerned for one jurisdiction or the other. The 
general acceptance, however, of a more and more restricted extraterritorial 
jurisdiction is clear. 

The arrangements between the United Kingdom and Muscat do not in- 
volve any question of jurisdiction over nationals of states other than those 
associated in some manner with the Commonwealth. They differ in this 
respect from the arrangements prevailing in the British-protected sheikh- 
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doms of the Persian’ Gulf, where the British authorities undertake as a 


general rule to exercise jurisdiction over all persons other than the sub- 


jects of the local ruler.* The difference may be attributed to Muscat’s 
distinctive history as a local power of some consequence in the first half of 
the nineteenth century, and to the fact that from that time it has had con- 
tinuing relations with states other than Britain. A treaty with the United 
States of September 21, 1833,* and a treaty with France of November 17, 
1844,° both contained provisions for the exercise of extraterritorial juris- 
diction by those nations within the Sultan’s dominions, which at that time 
(and until 1861) included Zanzibar. A most-favored-nation commercial 
arrangement was also concluded between Muscat and The Netherlands in 
1877.° 

The treaty with the United States, which is still in force, provides in the 
English text that American consuls ‘‘shall be the exclusive judges of all 
disputes wherein American Citizens shall be engaged with each other.’’ 
The Arabic version, as reflected in a modern translation, is more elaborate : 


If there happen to be disputes or quarrels between the Americans 
themselves, the said deputy [17.e., consul] shall be present to consider 
their affairs. If there shall be a dispute between them and the Arabs, 
judgment shall be given by the Arabs. But whenever there shall be 
a dispute between themselves concerning the matter of commerce or 
other matters, in all such cases recourse shall be had to the officer above 
mentioned from their side.’ 


There was, it may be noted, no clause calling for most-favored-nation 
treatment in matters of jurisdiction, which would serve to enlarge the 
foregoing words. Hence the jurisdiction conferred, being limited to dis- 
putes among Americans, is narrower than that enjoyed by the United 
Kingdom under its 1939 treaty, and also narrower than that granted in 
the 1951 exchange of letters with respect to the United Kingdom’s own 
nationals. It would appear, however, to be substantially similar to the 
jurisdiction now possessed by the United Kingdom over certain other 
Commonwealth nationals, in view of the newly imposed limitation to cases 
in which the Government or a national of Muscat is not a party. Thus 
one of the results of the new British position would seem to be that the 
differences between British and American consular jurisdiction in Muscat 
have been substantially diminished. It does not appear, however, that 


8 There is some variation from sheikhdom to sheikhdom with respect to the precise 
classes of persons subject to British jurisdiction in each. See the following Orders in 
Council, all of March 29, 1949: Bahrein (Statutory Instrument, 1949, No. 592); Kuwait 
(No. 593); Muscat (No. 594); Qatar (No. 595); Trucial States (No. 596). 

4 Miller, Treaties and Other International Acts of the United States, Vol. 3, p. 789. 

5 Basdevant, Traités et conventions en vigeur entre la France et les puissances étran- 
géres, Vol. 2, p. 592; Vol. 3, p. 71. 

6 April 7/Aug. 27, 1877. Martens, Nouveau Recueil Général de Traités, Vol. 4, p. 352. 

7 Miller, op. cit., p. 801. 
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there has been any actual exercise of American jurisdiction in Muscat in 
recent years. 

The general trend toward the extinction of extraterritorial rights is be- 
coming evident in Muscat, as it has long been evident elsewhere during 
this century. Only in the sheikhdoms of the Persian Gulf does such juris- 
diction still flourish in full vigor, and even there there are signs of change.*® 
In the case of Muscat, it may be that the present ten-year agreement will 
be the last to confer special jurisdictional powers on the United Kingdom. 
If that is true, there may be repercussions on the United States in the next 
few years that will call for bringing into harmony with modern trends a 
treaty that has stood for nearly a century and a quarter. 

RicHarD YOUNG 


8 By an arrangement which entered into force on May 1, 1952, the British Government 
relinquished to the Sheikh of Bahrein all jurisdiction it had previously exercised over 
the nationals in Bahrein of Saudi Arabia, Yemen, Kuwait, Qatar, Muscat and Oman, 
and the Trucial States. 


CURRENT NOTES 


IN MEMORIAM: VESPASIAN V. PELLA, 1897-1952 


Vespasian V. Pella, scholar, diplomat, teacher and pioneer of inter- 
national criminal law, died in New York on August 24, 1952. He was 
born in Bucharest, Rumania on January 17, 1897, and was educated in 
Rumania and at the Faculté de Droit of Paris. Beginning in 1920, he was 
a professor successively at the Universities of Jassy and Bucharest. He 
also taught at the Académie de droit international in The Hague, and at 
the Institut des hautes études internationales of Paris, Geneva, and most 
recently, of the French University of New York. 

Mr. Pella was a member of the Rumanian National Constituent As- 
sembly from 1922 to 1926, and of the Rumanian Parliament from 1927 to 
1928; during the latter period he served as general rapporteur on the 
draft criminal code. He entered his country’s diplomatic service with 
the rank of Minister Plenipotentiary in 1933, and served, among other 
posts, as Minister to The Netherlands (1936-1939), to the European and 
International Danube Commissions, and to Switzerland (1943-1944). 

He had a long experience of the League of Nations, having been a member 
of his country’s delegations to the League Assemblies from 1925 to 1938; 
in 1938 he was the Chairman of the Committee on Legal and Constitutional 
Questions of the Assembly. Among his most distinguished contributions 
were his services as rapporteur of the Diplomatic Conference for the Sup- 
pression of Counterfeiting in 1929 and of the Conference for the Suppres- 
sion of Terrorism and for the Creation of an International Criminal Court 
in 1937. He also represented his country on many other League of 
Nations bodies, including the Disarmament Commission from 1932 to 1934. 
Mr. Pella also participated in the work of the United Nations, having been 
Rumanian observer in 1947 and 1948. He gave up this position in Febru- 
ary, 1948, and thereafter served the United Nations on several occasions 
as expert in international criminal law. 

Mr. Pella engaged in extensive activity in non-official international or- 
ganizations. He was a permanent member of the Interparliamentary 
Union, and also was active in the International Bar Association and the 
International Law Association. He became President of the International 
Association of Penal Law in 1946, and held the post until his death. He 
was a member of the American Society of International Law for many 
years, contributed to this JouRNAL, and participated in the annual meet- 
ings of the Society. 

Mr. Pella’s many publications dealt mainly with various phases of crim- 
inal law, and have had a profound influence on the development of inter- 
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national penal law. Among the most important are La criminalité collec- 
tive des Etats et le droit pénal de l’avenir (1st edition, 1925; 2nd edition, 
1926; 8rd edition (in Spanish), 1931); the Plan d’un code répressif 
mondial, in the Revue internationale de droit pénal (1935); La guerre- 
crime et les criminels de guerre (1946) ; and a number of articles on the 
question of an international criminal court. 

Mr. Pella leaves a gap in the world of international law which will be 
keenly felt. He brought the discipline of scholarship to a new field in 
which he was the principal pioneer, and whose advancement is in large 
measure the result of his efforts. His deep sincerity and whole-hearted 
devotion to the cause of international law won him the esteem of even 
those who did not share his views. His indefatigable activity and great 
personal charm will be much missed by his many friends and associates 
all over the world. Despite the fact that he suffered with exceptional 
rigor from the recent disturbances of international life, he never lost his 
hope for a better future and never relaxed in his efforts to attain it. 

Ivan 8. KERNO 


PROGRESS IN DRAFTING TWO COVENANTS ON HUMAN RIGHTS IN THE UNITED NATIONS 


The United Nations Commission on Human Rights devoted all of its 
1951 session and a major portion of its 1952 session to the drafting and 
revision of provisions on economic, social and cultural rights which are now 


set forth in a separate draft of a Covenant on Economie, Social and Cul- 
tural Rights.* 

The initial provisions in the draft Covenant on Human Rights prepared 
in 1947 and revised at sessions of the Commission and its Drafting Com- 
mittee in 1948, 1949, 1950 and 1952, are now set forth in a draft of a Cove- 
nant on Civil and Political Rights. In accordance with the decision of the 
General Assembly in Paris on February 5, 1952, the Commission on Human 
Rights is now drafting these two Covenants instead of a single text. The 
four major reasons which were conducive to the decision of the General 
Assembly to separate the provisions on civil and political rights into a 
Covenant on Civil and Political Rights and the provisions on economic, 
social and cultural rights into a Covenant on Economie, Social and Cul- 
tural Rights, were the following: 

(1) The separation would enable some countries to ratify one of the 
covenants at an early date, followed by the ratification of the other cove- 


1 For articles revised at 1952 session of Commission on Human Rights for Covenant 
on Economie, Social and Cultural Rights and Covenant on Civil and Political Rights, 
see U.N. Doc. E/2256, Annex I. See also Department of State Bulletin, Vol. 27, No. 680 
(July 7, 1952), pp. 20-31. For previous current notes concerning the draft Inter- 
national Covenant on Human Rights, see this JOURNAL, Vol. 42 (1948), p. 879, Vol. 43 
(1949), p. 779, and Vol. 45 (1951), p. 170. 
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nant at a later date; while the inclusion of both groups of rights in one 
text might result in a long delay prior to the ratification of the single text. 

(2) A different period of time is contemplated with respect to the ef- 
fectuation of the two groups of rights. Although the term ‘‘rights’’ is 
used in both the civil and political articles and the economic, social and 
cultural articles, it is used in two different senses. The civil and political 
rights are looked upon as ‘‘rights’’ to be given effect promptly. The 
economic, social and cultural ‘‘rights’’ are looked upon as goals toward 
which countries ratifying the covenant would undertake to strive, achiev- 


ing these objectives ‘‘progressively’’ over a much longer period of time. 


(3) The manner in which the two groups of rights will be achieved is 
different. In the case of the civil and political rights, these are to be ef- 
fectuated by the adoption of such legislative or other measures as may be 
necessary. In the case of the economic, social and cultural rights, these 
are to be achieved by many means and methods, private as well as public. 
Article 2 of the Covenant on Economie, Social and Cultural Rights ex- 
pressly states that the rights recognized in that covenant are to be achieved 
‘*by other means’’ as well as by legislation. 

The U.S.S.R. repeatedly urged this year, in the same manner as it urged 
last year in the Commission, that economic, social and cultural rights be 
stated in terms of state legislation only, but other members of the Com- 
mission rejected this approach. 

Many economic, social and cultural rights cannot be effectuated imme- 
diately because their effectuation is so dependent on available resources, 
and in some countries available resources are not now sufficient for the 
immediate realization of these rights. 

(4) Complaint procedure (described later in this note) is expected to 
be applicable to the civil and political rights but not to economic, social 
and cultural rights because the obligations with respect to these rights 
cannot be as precisely defined as in the case of civil and political rights. 

Although the Commission on Human Rights met for nine weeks in New 
York for its 1952 session, from April 14 to June 13, it was unable to com- 
plete the drafting and revision of the two covenants. The Economie and 
Social Council, the parent body of the Commission, has accordingly asked 
the Commission to complete the drafting and revision of the two covenants 
at its next session in 1953. 

Both the Commission on Human Rights and the Economie and Social 
Council at their 1952 sessions rejected the proposals of the U.S.S.R. that 
the two covenants be combined in a single document. The two covenants 
are being drafted in the form of treaties, to be opened for ratification by 
governments after they are finally drafted by the Commission on Human 


2 Covenant on Civil and Political Rights, Art. 2, par. 2. 
3 Covenant on Economic, Social and Cultural Rights, Art. 2, par. 1. 
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Rights and approved by the General Assembly. Each covenant, according 
to present drafting, will come into force when it is ratified by 20 countries 
and will apply only to countries which ratify it. The covenants are in 
contrast to the Universal Declaration of Human Rights (approved by the 
General Assembly on December 10, 1948), which was drafted not in the 
form of a treaty but as a declaration without legally binding force. 

Mrs. Franklin D. Roosevelt, the United States Representative on the 
Commission on Human Rights, pointed out at the close of the 1952 session 
of the Commission : 


The drafting of the Universal Declaration of Human Rights and of 
the Covenants on Human Rights is part of an international effort 
designed to acquaint the World with the ideas of freedom and of the 
vital necessity for their preservation and extension. Such an effort is 
indispensable in this day when totalitarian concepts are being spread 
vigorously not only by Communists but also by the remnants of nazism 
and fascism. The U.N. campaign for the promotion of human rights 
must be continued and prosecuted successfully if our free way of life 
is to be preserved.* 


Mrs. Roosevelt stressed the point that: 


Neither of the Covenants as now drafted contains any provisions 
which depart from the American way of life in the direction of com- 
munism, socialism, syndicalism or statism. When such provisions 
have been proposed, the United States has opposed them; every pro- 
posal by the Soviet Union and its satellites to write ‘‘statism’’ into 


the Covenant has been defeated. ... In its approach to the economic 
and social articles, as well as the civil and political articles, the U. 8. 
delegation has been guided by our Constitution and by existing stat- 
utes and policies approved by the legislative and executive branches 
of the Federal Government. 


CovENANT ON AND Po.uiticaAL RigHTs 


The Commission on Human Rights retained in the Covenant on Civil 
and Political Rights the basic civil and political rights which have been 
included in the draft covenant since it was first considered by the Commis- 
sion in 1947. These basic civil and political rights are well known in 
American tradition and law. They include the right to life, protection 
against torture, slavery, forced labor, arbitrary arrest or detention, free- 
dom to leave a country, freedom to return to one’s country, right to a fair 
and public hearing by an independent and impartial tribunal, right to be 
presumed innocent until proved guilty, protection against ex post facto 
laws, freedom of religion, expression, assembly and association, and equal- 
ity before the law.° 


4Department of State Bulletin, Vol. 26, No. 679 (June 30, 1952), p. 1024. 
5 Covenant on Civil and Political Rights, Arts. 5 to 19. 
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Few changes were made in these articles, as already described on pages 
171 to 174 of Volume 45 (1951) of this Journau. The first sentence of 
the article on the right to life was changed to include the term ‘‘arbitrar- 
ily,’’ to read: ‘‘No one shall be arbitrarily deprived of his life.’’* The 
standard in this article now corresponds to that already in the article on 
arrest and detention which provides: ‘‘No one shall be subjected to arbi- 
trary arrest or detention.’ 

As at previous sessions of the Commission, the Union of Soviet Socialist 
Republics sought to weaken the provisions of the covenant, but these efforts 
were rejected by the Commission. For example, in the consideration of 
the article on freedom of expression,® the U.S.S.R. proposed that this free- 
dom be limited ‘‘in the interests of democracy.’’ The U.S.S.R. has repeat- 
edly sought to distort the term ‘‘democracy’’ by claiming that it is de- 
scriptive of the Communist state. In line with its usual practice, the 
U.S.S.R. was obviously seeking by its amendment to insert language so 
that it could later claim that this freedom did not go beyond the limited 
scope of the Soviet Constitution which allows the right of expression only 
to those supporting the Communist state. This effort of the U.S.S.R. to 
negate the provision on freedom of expression in the covenant was rejected, 
with only three members voting for it, the U.S.S.R. and its two satellites, 
the Ukraine and Poland. The U.S.S.R. submitted a similar amendment 
in an effort to limit the provisions of the covenant on freedom of assembly 
and association,® but this amendment was also rejected, with the same 
three being the only members of the Commission voting for the amendment. 

In the case of the article of the covenant calling for a fair and public 
hearing by an independent and impartial tribunal,’® the U.S.S.R. proposed 
the elimination of the term ‘‘impartial’’ by an amendment it submitted 
to the Commission. The Commission, however, rejected this amendment. 

The Commission had only sufficient time at its 1952 session to review the 
substantive articles relating to civil and political rights and economic, 
social and cultural rights. It accordingly did not review the provisions 
on complaint procedure drafted at previous sessions with respect to the 
consideration of alleged violations of the articles on civil and political 
rights. The draft covenant has thus far provided only for the filing of 
complaints by countries ratifying the covenant. Such complaints may be 
filed only against countries which have ratified the covenant. The Com- 
mission has rejected proposals submitted by some members of the Commis- 
sion to authorize individuals, groups or non-governmental organizations 
to file complaints. The proposed complaint procedure will no doubt be 
considered again by the Commission at its session next year. The Com- 


8 Ibid., Art. 5, par. 1. 
t Ibid., Art. 8, par. 1. 8 Ibid., Art. 16. 
® Ibid., Arts. 17 and 18. 10 Tbid., Art. 12, par. 1. 
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mission will also no doubt consider at that time the reporting procedure 
proposed for the Covenant on Economic, Social and Cultural Rights. 

Under the complaint procedure proposed for the Covenant on Civil and 
Political Rights, a panel would be established of persons of high moral 
standing and recognized competence in the field of human rights, to be 
designated by countries which ratify the covenant. Persons designated 
would be nationals of countries ratifying the covenant. An International 
Human Rights Committee of nine persons would be elected by the Inter- 
national Court of Justice from the list of persons on this panel. 

In the event one country which has ratified the covenant considers that 
another country which has ratified the covenant is not giving effect to a 
provision of the covenant, and the matter is not adjusted between them 
within six months, either country would have the right to refer the matter 
to the Human Rights Committee. Normally, the committee would not 
deal with a matter referred to it if available domestic remedies have not 
been invoked and exhausted. 

The committee would hold hearings, and countries involved would have 
the right to submit oral and written evidence. The committee would as- 
certain the facts and make available its good offices to the countries con- 
cerned with a view to a friendly solution of the matter on the basis of re- 


spect for human rights as recognized in the covenant. The committee 


would in each case prepare a report within 18 months, which it would send 
to the countries involved. This report would also be published by the 
Secretary General of the United Nations. 

The committee would not be a judicial body, but a forum which would 
focus public opinion on any alleged non-compliance with the provisions 
of the covenant. 


CovENANT ON Economic, SoclAL AND CULTURAL 


The draft Covenant on Economic, Social and Cultural Rights sets forth 
provisions relating to employment, conditions of work, trade unions, social 
security, motherhood, maternity, children, young persons, the family, food, 
clothing, housing, standard of living, health, education, science, and cul- 
ture.** 

SAFEGUARDS IN Two CovVENANTS 


There is appropriate language in both covenants to assure that they are 
non-self-executing. 

Article 2 of the draft Covenant on Civil and Political Rights provides 
that where the rights recognized in the covenant have not already been 
‘*provided for by existing legislative or other measures, each (Contracting) 
State undertakes to take the necessary steps, in accordance with its con- 
stitutional processes and with the provisions of this Covenant, to adopt 


11 Articles 6 to 16. 
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such legislative or other measures as may be necessary to give effect to the 
rights recognized in this Covenant.’’ 

This article makes it clear that the provisions of the covenant would not, 
themselves, be enforceable in the courts as ‘‘the supreme Law of the Land’”’ 
under Article VI of the United States Constitution. The United States, 
however, when it becomes a party to the covenant, would, together with 
other contracting countries, have a firm obligation to enact the necessary 
legislative or other measures to give effect to the rights set forth in the 
covenant to the extent that such measures have not already been enacted. 
Such legislative or other measures which are enacted would, of course, be 
enforceable in the courts of the United States. 

Article 2 of the draft Covenant on Economic, Social and Cultural Rights 
similarly ensures the non-self-executing character of its provisions. Under 
this covenant, each contracting country undertakes to take steps ‘‘with a 
view to achieving progressively the full realization of the rights recognized 
in this covenant by legislative as well as by other means.’’ There is a 
recognition by this phraseology of the need for affirmative action for the 
achievement of the rights set forth in this covenant. The provisions of this 
covenant would not, themselves, be enforceable in the courts as ‘‘the su- 
preme Law of the Land”’ under Article VI of the United States Constitu- 
tion. 

Provision is included in each of the covenants to make it expressly clear 
that 


there shall be no restriction upon or derogation from any of the funda- 
mental human rights recognized or existing in any Contracting State 
pursuant to the law (of that State) . . . on the pretext that the pres- 
ent Covenant does not recognize such rights or that it recognizes them 
to a lesser extent.’ 


The Commission included this provision in the covenants to stress the point 
that under no circumstances should either covenant be utilized as a pretext 


for any decrease in the higher standards existing in some countries (such 


as the United States) with respect to fundamental human rights accorded 
to persons in these countries because of more advanced constitutional safe- 
guards or for any other reason. 

At the same time, the Commission changed the word ‘‘shall’’ to ‘‘may’’ 
in the provisions on exceptions in the articles on freedom of religion, ex- 
pression, assembly, and association, to make it entirely clear that the excep- 
tions to these rights are permissive only and not in any sense mandatory. 
In no instance is any country called upon to apply these permissive restric- 
tions. 

With the inclusion of these provisions and changes, the members of the 
Commission sought to avoid the possibility of the covenant lowering any 


12 Covenant on Civil and Political Rights, Art. 4, par. 2; see also Art. 5, par. 2, of 
Covenant on Economic, Social and Cultural Rights. 
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existing higher standards of freedom in any country. They stressed the 
fact that the objective of the two covenants is to raise standards in coun- 
tries not so advanced as other countries with respect to human rights and 
freedoms. 

FEDERAL-STATE ARTICLE 


The Commission did not have sufficient time at its recent session to con- 
sider the inclusion of a federal-state article in the two covenants. The 
United States Delegation, together with the delegations of Australia and 
India, however, submitted a new draft of a federal-state article to the 
Commission; it will doubtless be considered at its 1953 session. The 
United States Delegation has insisted on the inclusion of such an article 
in the covenants since the earliest United Nations consideration of the 
covenant in 1947. The federal-state article would ensure that the consti- 
tutional balance between the powers delegated by the Federal Constitution 
to our Federal Government, on the one hand, and the powers reserved to 
the States, on the other, would not be altered by the proposed Covenants 
on Human Rights. The article provides that, in order that its provisions 
may be applicable, a federal state, at the time of its signature or ratifica- 
tion of the covenants, must make a declaration stating that it is a federal 
state to which the article is applicable. 

Under the proposed federal-state article, the United States upon its 
ratification of a covenant, accompanied by the required declaration, would 
undertake the same obligations as other ratifying countries with respect to 
rights set forth in that covenant which fall within the constitutional juris- 
diction of the Federal Government. With respect to provisions which are 
wholly or in part within the jurisdiction of the several States, the only 
obligation of the United States would be to bring these provisions to the 
notice of the appropriate authorities of the individual States with a favor- 
able recommendation and a request for information as to the law of the 
States in relation to these provisions of the covenant. The United States 
would transmit this information to the United Nations. 

The federal-state article as now proposed expressly provides that the 
covenant 

shall not operate so as to bring within the jurisdiction of the federal 
authority of a federal State making such declaration, any of the matters: 
referred to in this Covenant which, independently of the Covenant, 
would not be within the jurisdiction of the federal authority. 


The Federal-State division of powers in the United States would be pre- 
served by this provision; the national power would not be increased. The 
proposal for a federal-state article makes it clear that the obligations 
undertaken by the United States under the covenant would be limited to 
matters which under the Constitution of the United States are within the 
Federal jurisdiction independent of the coming into force of the covenant 
itself. 


\w 
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The full text of the new draft of the federal-state article submitted to 
the Commission on Human Rights this year by the United States, together 
with Australia and India, reads as follows: 


1. A federal State may at the time of signature or ratification of, 
or accession to, this Covenant make a declaration stating that it is a 
federal State to which this article is applicable. In the event that 
such a declaration is made, paragraphs 2 and 3 of this article shall 
apply to it. The Secretary-General of the United Nations shall inform 
the other States Parties to this Covenant of such declaration. 

2. This Covenant shall not operate so as to bring within the juris- 
diction of the federal authority of a federal State making such dee- 
laration, any of the matters referred to in this Covenant which, inde- 
pendently of the Covenant, would not be within the jurisdiction of 
the federal authority. 

3. Subject to paragraph 2 of this article, the obligations of such 
federal State shall be: 

(a) In respect of any provisions of the Covenant, the implemen- 
tation of which is, under the constitution of the federation, wholly 
or in part within federal jurisdiction, the obligations of the federal 
government shall, to that extent, be the same as those of Parties which 
have not made a declaration under this article; 

(b) In respect of any provisions of the Covenant, the implemen- 
tation of which is, under the constitution of the federation, wholly 
or in part within the jurisdiction of the constituent units (whether 
described as States, provinces, cantons, autonomous regions, or by any 
other name), and which are not, to this extent, under the constitu- 
tional system bound to take legislative action, the federal government 
shall bring such provisions with favourable recommendations to the 
notice of the appropriate authorities of the constituent units, and 
shall also request such authorities to inform the federal government 
as to the law of the constituent units in relation to those provisions of 
the Covenant. The federal government shall transmit such informa- 
tion received from constituent units to the Secretary-General of the 
United Nations.'* 


SELF-DETERMINATION 


The Commission approved three paragraphs of an article on self-de- 
termination for inclusion in both covenants.’‘* The first two paragraphs 
were along the lines of language adopted at the sixth session of the Gen- 
eral Assembly on February 5, 1952. The third paragraph was added by 
the Commission. The United States Delegation voted for the first two 
paragraphs but opposed the third paragraph. In voting for the first two 
paragraphs, the United States Delegation explained, however, that it re- 
served its position to propose changes in these paragraphs in the future. 

The first paragraph recognizes that 

All peoples and all nations shall have the right of self-determination, 


namely, the right freely to determine their political, economic, social 
and cultural status. 


13 U.N. Doe. E/2256, Annex II, pp. 55-56. 
14 Art. 1 of both covenants. 
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The second paragraph calls on all countries to promote the realization of 
the right of self-determination in all their territories and to respect the 
maintenance of that right in other countries in conformity with the pro- 
visions of the United Nations Charter. The third paragraph, which the 
United States Delegation opposed, provides that 


The right of the peoples to self-determination shall also include perma- 
nent sovereignty over their natural wealth and resources. In no case 
may a people be deprived of its own means of subsistence on the 
grounds of any rights that may be claimed by other States. 


JAMES SIMSARIAN * 


THE SIENA CONFERENCE OF THE INSTITUTE OF INTERNATIONAL LAW 


The 1952 session of the Institute was held at Siena, Italy, April 17-26, 
with an attendance of 64 members and associates, the largest in 25 years. 
Due to the session being held so early in the year, only four members were 
present from the Americas, one each from Brazil, Chile, El Salvador and 
the United States. Seven of the judges of the International Court of 
Justice took an active part in the discussions. The City of Siena and its 
famed university were most generous in the hospitality accorded the mem- 
bers throughout the session. 

Nearly three days were devoted to the report of Professor A. de la 
Pradelle’s Committee on the International Effects of Nationalizations. 
Some of those present thought that the subject was political and not prop- 
erly a topic within the field of international law. This view did not prevail. 
It was recognized that as limited nationalizations of foreign-owned prop- 
erty and industry had been undertaken by many non-Communist countries, 
it had become a fact in the modern world and that its juridical effects 
should therefore be studied and defined. The discussions proved that the 
subject was not yet ripe for agreement in any but very general terms, and 
after six plenary sessions it was decided to consider these discussions 
merely as an exchange of views, and the topic was passed for the con- 
sideration of the next conference. 

Professor Lauterpacht’s able committee report on the Interpretation of 
Treaties was also put over after considerable debate. Resolutions were 
adopted relating to the Effects of Territorial Changes upon Patrimonial 
Rights and the Influence of Population Movements (conditions démog- 
raphiques) in the Conflict of Laws. 

Judge Guerrero of the International Court of Justice reported the recom- 
mendations of a small committee relating to procedure for the election of 
judges to the Court. The Institute resolved: (1) that in view of their 


* Adviser to U. S. Representative to U.N. Commission on Human Rights, and Acting 
Officer in Charge, United Nations Cultural and Human Rights Affairs, Department of 
State. 
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non-political character, elections to the Court should be held at a different 
time from elections of members of other organs of the United Nations and, 
whenever possible, immediately after the closing of general debate at the 
opening session of the Assembly; (2) that in order to assure autonomy of 
the two bodies meeting simultaneously for the election of the judges, no 
communication should be permitted between them except the official 
announcement of the result of the elections. These resolutions were trans- 
mitted to the Secretary General of the United Nations and promptly ac- 
knowledged. 

The following new associate members were elected to the Institute: 
Hildebrando Accioly (Brazil), Roberto Ago (Italy), Georges Andrassy 
(Yugoslavia), André Giraud (France), Eduard Reut-Nicolussi (Austria), 
Peter J. Vallindas (Greece), J. M. Yepes (Colombia) and Kisaburo Yo- 
kota (Japan). 

The next conference of the Institute will be held somewhere in France, 
either in the autumn of 1953 or the spring of 1954. A. de la Pradelle was 
elected President and A. von Verdross, First Vice-President. 

The subject of the James Brown Scott essay prize to be awarded by the 
Institute in 1954, is: ‘‘Za guerre sur terre et ses lois de Francis Lieber a 
nos jours. Etude historique et critique.’’? 

ARTHUR K. KUHN 


SOVIET COMMENTS ON INTERNATIONAL LAW AND INTERNATIONAL RELATIONS 
The Soviet attitude towards the Japanese Peace Treaty of 1951 is re- 
flected fully in Mr. G. Tavrov’s article entitled ‘‘The Treaty for the Prep- 
aration of War’’ (Sovetskoe Gosudarstvo 1 Pravo, No. 2, February, 1952, 


pp. 41-51). The San Francisco Peace Treaty was ‘‘the most flagrant and 


the most cynical violation in modern history of international agree- 
ments and the rules of international law’’ (p. 41). The author lists the 
agreements which were not observed in San Francisco: the Declaration of 
the United Nations of January Ist, 1942, the Cairo Declaration of 19438, 
the Yalta Agreement of 1945 and the Potsdam Declaration of 1945. <Al- 
though the Soviet Union was at the time a neutral in the Far Eastern War, 
the author claims that the pledge taken in 1942 of not concluding a sepa- 
rate armistice or peace, as well as the Potsdam provision concerning the 
drafting of the peace treaties by those Allied Powers which signed the 
terms of surrender with the enemy states concerned, are applicable also 
to Japan. He recalls the Soviet insistence on reserving the question of the 
Japanese peace treaty for the Council of Foreign Ministers of the U.S.S.R., 
the U. S. A., Great Britain and China. However, this Soviet claim of the 
privileges of the Great Powers did not prevent the Soviet Delegation in 


1 For conditions of competition, see below, p. 728. 
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San Francisco from making ‘‘democratic’’ appeals to small nations over 
the heads of the United States and Great Britain. 

The second objection against the San Francisco Conference is, according 
to Mr. G. Tavrov, the non-invitation of the Chinese People’s Republic; he 
points also with visible pleasure to the absence of India and Burma. 
However, if the conference was convoked in violation of previous agree- 
ments and without following the preliminary procedure advocated by the 
Soviet Government, if Red China was absent, why did the Soviet Union 
take part in such a conference? ‘‘The Soviet Union took part in the con- 
ference in order to use its tribune for unmasking the true, imperialistic 
nature of the American-English draft peace treaty with Japan’’ (p. 43). 

Mr. Tavrov’s objections against the Peace Treaty itself are as follows: 

1. The lack of any provisions concerning the Japanese armed forces or 
the Japanese war industries. He observes not without reason that the 
treaty has granted to Japan in this respect ‘‘a privileged position by com- 
parison to other (defeated) States’’ (p. 45). This argument would have 
had a more convincing sound, if the Soviet Union had not encouraged 
Rumania, Bulgaria and Hungary in flouting openly the provisions of the 
Peace Treaties of 1947 relating to the limitation of their armaments. 

2. The signature by the United States and Japan of the Security Treaty 
which, according to the author, is directed against the U.S.S.R. and China 
and has transformed Japan into an American military base. ‘‘The Amer- 
ican imperialists follow the example of their Hitlerite precursors’’ (p. 46). 

3. The absence of provisions concerning the human rights of Japanese 
citizens. Mr. G. Tavrov would have been entitled to point to this difference 
with the Peace Treaties of 1947, if only the provisions of that nature in 
the latter treaties were not violated persistently by Rumania, Hungary 
and Bulgaria with the firm support of the U.S.S.R. 

4. The lack of an express provision transferring to China, Formosa, and 
the Pescadores and Paracel Islands. ‘‘These islands are now in fact oe- 
cupied by the U. 8S. A. which intends to retain them forever’’ (p. 48). 

5. ‘‘The American imperialists attempt in the ‘peace treaty’ which they 
have concocted to infringe upon the sovereign rights of the Soviet Union 
over South Sakhalin, the adjacent islands and the Kuriles which have 
already been placed under the sovereignty of the Soviet Union’’ (pp. 48- 
49). This is a sample of the Soviet theory according to which a victorious 
Power might unilaterally and before the conclusion of a peace treaty annex 
an enemy territory, such annexation establishing a final and perfectly valid 
title. This theory has been invoked in favor of the Soviet Union, China 
and Poland against both Japan and Germany. 

6. The Kuriles, the Bonin and Ryukyu Islands were peacefully annexed 
by Japan in the same period of the 70’s of the last century; in the case of 
the Kuriles it was done in consequence of a Russian-Japanese treaty. How- 
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ever, the author considers the unilateral annexation of the Kuriles as 
perfectly legitimate and justified, while he objects strongly to the present 
American administration of, and future trusteeship over, the Bonin and 
Ryukyu Islands. He says that the American claim to the latter islands 
was not foreseen in any inter-Allied agreement concluded during the last 
war. However, the Potsdam Declaration of 1945, to which the Soviet 
Union adhered, stipulated that Japanese sovereignty would be confined to 
the four main islands and such other minor islands as would be determined 
by the Allied Powers. The specific determination in regard to the Bonin 
and Ryukyu Islands was made in San Francisco. 

The author concludes by reminding that the following states have de- 
nied the validity of the Japanese Peace Treaty: the U.S.S.R., Poland, 
Czechoslovakia, the Chinese People’s Republic, the Korean People’s Re- 
public, the Mongolian Republic, and the Vietnam Republic. Their ex- 
ample has been followed by ‘‘the progressive people in all countries’’ (p. 
50), 2.e., by all Communists. 


In the same issue of Sovetskoe Gosudarstvo i Pravo (February, 1952), 


Mr. V. I. Zuev writes on ‘‘The Legal Rights of the Egyptian People’’ (pp. 
60-64). As one would expect, he takes an attitude uncompromisingly 
hostile to Britain. It is immaterial that the Egyptian ruling class has 
no sympathy for the Communists, as long as its policy is directed against 
a Western Power. The author quotes a pertinent pre-war statement made 
by Stalin who characterized the Egyptian struggle against Britain as 
. a struggle which is objectively revolutionary in spite of the bourgeois 
origin and nature of the leaders of the Egyptian national movement. 

(p. 60). Stalin seemed to abide by the age-old adage that ‘‘the enemies 
of our enemies are our friends.’’ After a historical éxposé of the British- 
Sgyptian treaty relations, the author mentions the unilateral denunciation 
by Egypt of the agreements of 1899 and 1936 and asks the question: ‘‘ Why 
is this unilateral denunciation by Egypt of the treaties of 1899 and 1936 
legal and does not contradict the principle of pacta sunt servanda? The 
answer to this question is provided by international law which does not 
recognize the unequal and enslaved position of its subjects’’ (p. 61 


The unequal international ‘‘treaties,’’ ‘‘agreements’’ and ‘‘decisions’’ 
of conferences, organizations, commissions and so forth, which are the 
result not of the sovereign expression of will of the parties, but of 
dictation on the part of one of them, infringe upon the principle of 
national and State sovereignty and have no legal validity. Such 
‘‘treaties’’ and ‘‘agreements’’ may be denounced by the party whose 
sovereign rights have been violated. (p. 61.) 


Would the Soviet Union be prepared to accept the application of this 
theory to, let us say, the Finnish Peace Treaty which could hardly be de- 
scribed as being the result of the expression of free will by an ‘‘equally 
sovereign’’ Finland ? 
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But the events in Egypt did not interfere with Soviet interests; the 
author could calmly conclude: 

The acts of the Egyptian people which aimed at securing its national 
independence are legal and are in full agreement with international 
law, especially with its most important principle—the right of nations 
to self-determination. The acts of the English government are illegal 
and represent acts of aggression. (p. 64.) 

It is self-understood that the theory of unequal treaties and their nullity 
applies only to the Western Powers. One should not forget that Soviet 
international law is full of such theories applicable to non-Soviet states 
only. Another example of this dual approach to international law is to 
be found in a candidate of juristic sciences’ thesis presented by Mr. V. K. 
Mamaladze to the Chairs of the Theory of State and Law and of Interna- 
tional Law of the Academy of Social Sciences (Sovetskoe Gosudarstvo 1 
Pravo, No. 3, March, 1952, pp. 80-81). ‘‘In bourgeois society,’’ says the 
candidate, ‘‘the oppressed toilers are deprived of their country. This de- 
termines their attitude towards the question of the defense of the Father- 
land. Such a defense is legal in a just, non-expansionist and liberating 
war ; it is criminal in an unjust and aggressive war.’’ In other words, the 


soldiers of the Soviet bloe might fight a war, sure of performing legal acts; 
their enemies, even if in fact defending their respective countries, are taxed 
in advance as criminals. 

Mr. S. Borisov, who writes articles on the International Court of Justice 


and who alternately calls it an instrument of the State Department or 
praises it, depending, of course, on the nature of its judgments and ad- 
visory opinions, finds it possible this time to agree with the Court. His 
article is devoted to ‘‘The Sovereign Right of the States, Parties to Multi- 
lateral Treaties, to make Reservations’’ (Sovetskoe Gosudarstvo i Pravo, 
No. 4, April, 1952, pp. 64-69). He approves the Advisory Opinion of 
May 28th, 1951, because the Court vindicated partly, at least, the Soviet 
thesis : 
Thus, the International Court confirmed (although only in regard to 
the given convention) the sovereign right of States to present reserva- 
tions to multilateral conventions. It rejected justly the practice of 
the Secretariats of the League of Nations and of the United Nations 
according to which protest on the part of any State against the reserva- 
tions could result in the exclusion of the State which formulated the 
reservations from among the contracting parties of a given convention. 


(p. 67.) 


Mr. 8. Borisov is satisfied also with the resolution adopted by the General 
Assembly on January 12th, 1952. The Court should deserve the trust 
of the Soviet Government because it has proved a few times that it has not 
been ready to support every legal thesis of the Western Powers. Although 
the record of the impartiality of the Court has been established beyond 
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any doubt, one of the Soviet reservations to the Genocide Convention has 
excluded the compulsory jurisdiction of the Court as provided for in 
Article 9 of that convention. 

Mr. 8. Borisov points out honestly that the present Soviet thesis was not 
supported by Soviet doctrine even in fairly recent years. The textbook 
on international law published as late as 1947 by the Institute of Law of 
the Soviet Academy of Sciences maintained that any reservations to a 
multilateral convention should be notified to the parties before the signa- 
ture of the convention and should be accepted by all the signatories. The 
well-known Soviet lawyer, Professor V. N. Durdenevskii stressed in 1951 
that reservations should be accepted by all the contracting parties, if pre- 
sented for the first time on the occasion of the ratification of the treaty. 
Professor A. D. Keylin went even further in 1950, requiring the consent 
of all the parties, even if the reservations were presented at the time of the 
signature, agreeing in this respect with the above-mentioned textbook. 

The author espouses the newest Soviet thesis that a state may make res- 
ervations to a multilateral convention at any time—at signature, adhesion 
or ratification. The other contracting parties then have the right to 
refuse to accept such reservations; he recalls the example of the Soviet 
refusal to accept the British reservations to the Kellogg Pact. He admits 
that the state which has refused to accept the reservations may decline to 
be bound by the whole convention in regard to the state which has formu- 
lated the reservations. However, the convention would remain valid in 
the relations between the party making the reservations and all other 
parties which have not objected to such reservations. 

The same issue (No. 4) contains (pp. 81-84) a review of the following 
book: V. M. Shurshalov, The International Trusteeship Regime (Moscow, 
1951). Following the reviewer, Mr. R. Tuzmukhamedov, one may note a 
few interesting ideas developed in this book which is the first of its kind 
in Soviet legal literature: 

1. ‘‘Sovereignty is vested in the people placed under a trusteeship, 
but not in the Administering Power’’ (p. 82). 

2. The population has the right to its own distinct nationality. 

3. The Administering Power ‘has no right of ownership to the state 
property located on the trusteeship territory. 

4. The United Nations has the right to the final decision in case of any 
disagreement among the states directly concerned as to the terms of a 
given trusteeship: it may recommend the termination of a trusteeship and 
the declaration of the independence of the territory; in case of violation of 
the trusteeship agreement it is entitled to recommend to the Administering 
Power the necessary measures for the elimination of such infraction or 
may even deprive that Power of her trusteeship, which would be trans- 
ferred to another state; the United Nations may terminate unilaterally 
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a trusteeship agreement in particular in the following cases: the commission 
of an act of aggression by the Administering Power, the inconsiderate atti- 
tude of the latter in regard to the rights of the native population, the ex- 
pulsion of that Power from the United Nations. If the United Nations 
really had all these powers, the author of the book would have no reason 
to declare that the trusteeship agreements ‘‘are a step backwards by com- 
parison with the mandate system’’ of the League (p. 81). 
The Soviet point of view is presented in the following terms: 


The Soviet Union does not idealize the trusteeship system, but supports 
it to such extent only as it promotes the struggle of the colonial peoples 
for freedom and is a means towards the achievement of their inde- 
pendence. (pp. 82-83.) 


The reviewer himself raises the question of the Italian trusteeship : 


May a State which is not a member of the United Nations administer 
on behalf of that organization a trusteeship territory with all the re- 
sulting consequences? If so, does it not lead to the conclusion that a 
non-member of the United Nations might become in fact a member 
without the recommendation of the Security Council? The analysis 
of Chapters XII and XIII of the U.N. Charter and in particular of 
articles 75, 79, and 86 convinces one that the question of membership 
in the United Nations is preliminary to the appointment of a State as 
an Administering Power. Thus, Italy was designated as an Adminis- 
tering Power contrary to the Charter and in gross violation of inter- 
national law. (p. 83.) 


The political line of the Sovetskoe Gosudarstvo 1 Pravo, which is that 
of the whole Soviet press, is self-contradictory. On the one hand, the 
review continues to publish virulent attacks on the West, especially the 
United States, while on the other, it prints a leading article appealing for 
co-operation between the socialist and the capitalist systems. It would be 
fastidious to analyze the contents of such articles as those by K. Ya. 
Chizov, ‘‘American Imperialism—the Destroyer of International Law’”’ 
(No. 2, p. 52); A. N. Trainin, ‘‘Terrorism as a Method of Preparation and 
Provocation to War’’ (No. 3, p. 80); A. A. Mishin, ‘‘The Powers of the 
U. S. President as an instrument of Dictatorship of Monopolistie Capital- 
ism’’ (ibid., p. 48) ; Vera Bilshay, ‘‘The March of Fascist Reaction against 
the Rights of Women’’ (ibid., p. 58) ; ‘‘The Crimes of the American Ag- 
gressors’’ (No. 4, p. 9); D. B. Levin, ‘‘The Falsification of the Notions of 
International Law by Bourgeois Pseudo-Science’’ (ibid., p. 55); E. P. 
Melesho, ‘‘ Unmasking the Aggressive Policy of the U. S. A. in the Balkans”’ 
(ibid., p. 87). 

It suffices to examine only issue No. 4 to see this contradiction between 
the offer of co-operation with the capitalist system and the virulent attacks 
against it. The leading article, ‘‘The Peaceful Co-Existence of the Two 
Systems is the Main Foundation of Contemporary International Law”’ 
(pp. 1-8), advocates co-operation between the Soviet bloc and the West. 
(Its publication coincided with the so-called International Economic Con- 
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ference held in Moscow). Without that peaceful co-operation ‘‘interna- 
tional law itself is inconceivable’’ (p. 1). The article quotes profusely 
from various statements of Stalin, which he made between 1946 and 1952, 
in order to prove that the Soviet Government has always been willing to 
co-operate with the West. 

Insofar as the U.S.S.R. is concerned, its foreign policy is prominent 

not only for the ardent desire to collaborate with the capitalist coun- 

tries, but also for the unwavering attempts at securing the peaceful 

co-existence and co-operation of the two systems by all possible diplo- 

matie and international law means. (p. 2.) 
We have seen some of these means—the many vetoes cast in the United 
Nations, the intermittent boycotts of its various organs, the absence from 
practically all snecialized agencies, the Berlin blockade, the shooting down 
of foreign planes, et cetera. However, Stalin might be right when he said 
in Pravda on May 8th, 1947, that ‘‘. . . States and men might quarrel 
even if they represent identical economic systems’’ (p. 3). Actually he 
was prophetic, because barely a year later the Cominform denounced Tito 
and his regime. 

The only reason for the lack of co-operation between the Soviet Union 
and the West is, of course, the unwillingness of the Western Powers. 
As to the Soviet lawyers, 


the Soviet science of international law is unanimous in recognizing the 


fact that, in spite of the existence of States representing the two sys- 
tems, contemporary international relations and collaboration among 
States pertaining to different systems should be regulated by the 
same generally acknowledged norms of international law, those norms 
being binding upon all contemporary subjects of international law 
independently of the question as to what system those subjects might 
belong. (p. 7.) 


In April, 1947, Stalin said: ‘‘Co-operation does not require that nations 
should have identical regimes. It is necessary to respect systems which 
have been approved by the nations.’’ (p. 6.) It might seem that the 
capitalist regimes could be approved by the nations concerned and should 
then be respected by the Communist states. How to reconcile this state- 
ment with others which define the rdle of the Soviet Union as a basis of 
the world revolution or with this sentence printed in the same issue: ‘‘It 
is self-understood that State interests coincide with those of the ruling 
class of a given State, and that only in the Soviet Socialist State are they 
identical with the interests of the whole nation.’’ (D. B. Levin, ‘‘The 
Falsification of the Notions of International Law by Bourgeois Pseudo- 
Science,’’ p. 58.) Are the regimes of the capitalist states approved by the 
nations concerned or do they reflect only the interests of the ruling class? 
Should those regimes be respected because they correspond to the will of 
the nations involved or should they not be respected because they represent 
only the interests of a ruling minority? 
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It might not be the most effective manner of convincing Western public 
opinion of the necessity of co-operation with the Soviet bloc by insulting 
its leaders and intellectuals, as Professor D. B. Levin does in his article, 
mentioned above. Is it really an appeal to friendly collaboration to write: 


Contemporary bourgeois ‘‘science’’ of international law comes to the 
rescue of imperialist diplomacy in the task of falsifying international 
law. Acting on the orders of the aggressive governments, it permeates 
all problems of international law with propaganda of the corrupt 
ideology of cosmopolitanism which represents in substance the denial 
of the most fundamental and elementary premises of that law and of 
international co-operation. It cynically falsifies the very notion and 
fundamental principles of international law as well as particular 
international law institutions according to the aggressive and ex- 
pansionist plans of American imperialists and their partners. (p. 55.) 


Professor D. B. Levin, who was denounced last year by his colleagues as 
an objectivist cosmopolitan for his book on diplomatic immunity, rehabili- 
tates himself by assailing several Western lawyers and their theories. 
American imperialism, which tries to subvert the independence of states 
for the sake of a world state dominated by the United States, is served by 
such theories and lawyers: the priority of international law over municipal 
law (Kelsen and Verdross); individuals and international organiza- 
tions being, along with states, subjects of international law (Scelle, 
Lauterpacht, Jessup); the concept of international legislation (Eagleton, 


Briggs, Woolsey), et cetera. Of course, the AMERICAN JOURNAL OF INTER- 
NATIONAL Law is reactionary, while Mr. Pitman Potter is ‘‘one of the most 
aggressive American bourgeois lawyers’’ (p. 61). The ‘‘progressive’’ 
Professor D. B. Levin finds salvation in the theory of common consent 
which he develops in connection with the sources of international law: 


The main sources are chiefly international agreements, bilateral and 
multilateral, which have been freely concluded by States on the basis 
of equality of the parties, and customs or such rules of conduct which 
have acquired obligatory force in consequence of a long and uniform 
observance in practice with the consent of States ...; to [inter- 
national] agreements, as sources of international law, may be assimi- 
lated to some extent the decisions of international conferences and 
organizations which have been freely adopted by all the participants. 


(p. 59.) 
Thus, Mr. D. B. Levin cast an anathema on contemporary ‘‘bourgeois”’ 
lawyers in the name of the 19th-century theory of common consent which 
was elaborated by no less ‘‘bourgeois’’ lawyers of the time. 
Soviet lawyers may follow any theories which they, or rather their gov- 
ernment, prefer, but some courtesy in regard to their Western counter- 
parts would be more in tune with the slogan of peaceful co-existence of the 


two systems. 
W. W. Kutsk1 


CURRENT NOTES 


THE NEW INTERNATIONAL SANITARY REGULATIONS 


On October 1, 1952, most of the international agreements dealing with 
health were superseded by a comprehensive set of Regulations which was 
adopted by the Fourth World Health Assembly in May of 1951. These 
Regulations were enacted under Articles 21 and 22 of the Constitution of 
the World Health Organization (WHO) which authorize the Assembly of 
the organization to prescribe rules regarding ‘‘sanitation and quarantine 
requirements and other procedures designed to prevent the international 
spread of disease.’’ 

The Regulations provide for such matters as the obligation of the 
participating states to inform WHO of the presence and location of in- 
fected areas and for the particular measures to be applied to prevent 
the spread of certain diseases. It applies to all forms of transportation, 
and prescribes the methods of assuring adequate sanitation of conveyances, 
passengers and freight. Special details are set forth for each of the so- 
called quarantinable diseases, namely, plague, cholera, yellow fever, small- 
pox, typhus, and relapsing fever, the transmittal of which, it should be 
observed, is what the Regulations are designed to prevent. 

Six appendices provide certain form certificates, specifically a deratting 
certificate, international certificates of vaccination or revaccination against 
cholera, yellow fever, and smallpox, a maritime declaration of health, and 
the sections of the aircraft general declaration which pertain to health. 

Two annexes are also attached which deal with sanitary control of the 
pilgrim traffic and with health standards on ships and airplanes carrying 
pilgrims. These apply to the trips to the Holy Places in the Hedjaz dur- 
ing the season of the Pilgrimage. 

Except where specifically rejected by member states, the Regulations 
vo into force with reference to all states which are members of the World 
Health Organization, and provision is made for the adherence of non- 
member states. Reservations are to be considered as valid only if ac- 
cepted by the World Health Assembly. 

The following agreements and ‘‘similar agreements’’ have been replaced 
by the Regulations: 


(a) International Sanitary Convention, signed in Paris, December 3, 
1908 ; 

(b) Pan American Sanitary Convention, signed in Washington, October 
14, 1905; 

(ce) International Sanitary Convention, signed in Paris, January 17, 
1912; 
International Sanitary Convention, signed in Paris, June 21, 1926; 
International Sanitary Convention for Aerial Navigation signed at 
The Hague, April 12, 1933; 
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(f) International Agreement for dispensing with Bills of Health, signed 
in Paris, December 22, 1934; 

(g) International Agreement for dispensing with Consular Visas on 
Bills of Health, signed in Paris, December 22, 1934; 

(h) Convention modifying the International Sanitary Convention of 
June 21, 1926, signed in Paris, October 31, 1938; 

(i) International Sanitary Convention, 1944, modifying the Interna- 
tional Sanitary Convention of June 21, 1926, opened for signature 
in Washington, December 15, 1944; 

(j) International Sanitary Convention for Aerial Navigation, 1944, 
modifying the International Sanitary Convention of April 12, 1933, 
opened for signature in Washington, December 15, 1944, except 
paragraph 2 of Article XVII; 

(k) Protocol of April 23, 1946, to prolong the International Sanitary 
Convention, 1944, signed in Washington ; 

(1) Protocol of April 23, 1946, to prolong the International Sanitary 
Convention for Aerial Navigation, 1944, signed in Washington. 


The Pan American Sanitary Code, signed at Havana, November 14, 
1924, remains in force with the exception of Articles 2, 9, 10, 11, 16 to 53 
inclusive, 61 and 62.? 

H. B. 


PRIZES INSTITUTED BY JAMES BROWN SCOTT IN MEMORY OF HIS MOTHER 
AND HIS SISTER JEANNETTE SCOTT* 

The Institute of International Law announces the subject for the Francis 
Lieber Prize (1200 Swiss franes) to be awarded in 1954. The subject is: 
War on Land and its Laws from Francis Lieber to the Present Day. An 
Historical and Critical Study. Explanation: ‘‘Candidates are particularly 
expected to discuss to what extent the principles contained in the Hague 
Regulations concerning land warfare of 1899 and 1907 still retain a value, 
and what improvements could be brought to these Regulations as regards 
their application.’’ 

The competition is open to anyone, except members or associates or 
former members or associates of the Institute. 

The essays submitted should be unpublished manuscripts of not less than 
150 nor more than 500 pages, corresponding to a printed octavo page of 
the same character as a page of the 1950 volume of the Annuaire de l’Insti- 
tut de Droit International. Essays may be written in English, French, 
German, Italian or Spanish. They should be sent anonymously and in 
three copies. Each copy must be supplied with two mottoes. The mottoes 


1 International Sanitary Regulations, Art. 105. 
* These prizes were instituted by Dr. Scott in 1932 during his lifetime (see this Jour- 
NAL, Vol. 26 (1932), p. 373). They are being continued under a bequest in his will. 
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should be inscribed on an accompanying envelope containing the surname 
and first names, the date and place of birth, the nationality and address 
of the author. The essays must be in the hands of the Secretary General 
of the Institute (Professor Hans Wehberg, 1 avenue de la Grenade, Geneva, 
Switzerland) not later than June 30, 1954. 

The revised conditions of the prize will be found in the Annuaire de 
V’Institut de Droit International for 1950 and in Die Friedens-Warte, 
Vol. 50, No. 2. 

The Institute has granted the Grotius Prize to Dr. Martinus Willem 
Mouton of Wassenaar, The Netherlands, author of a critical study of the 
legal status of the continental shelf and of the questions involved in the 
use of the sea above it and of its sea bed and subsoil, beyond the outer 
limit of the territorial waters. This essay has been published by Martinus 
Nijhoff in The Hague. Another study on the same subject by Dr. José 
Luis de Azecdrraga of Madrid has been declared worthy of honorable 
mention. 


CATALOGUE OF GROTIUS MANUSCRIPTS 


After the middle of the nineteenth century, with a revival of interna- 
tional law, there developed a greater interest in Grotius. New transla- 
tions of De iure belli ac pacis appeared in England in 1853, in France in 
1867, and in Germany in 1869. It is easy to understand how in the same 
period those who were in the possession of manuscripts relating to the 
great founder of international law paid more attention to their treasures. 
And so it happened that in a village, Cuyk near Nimeguen in The Nether- 
lands, a tobacco manufacturer, Mr. Regouin, had obtained a box containing 
manuscripts written by Hugo Grotius or used by him. This box had come 
from Hugo Cornets de Groot, a descendant of Grotius, who had died in 
the beginning of the year 1864. Cornets de Groot, a bachelor, had lived 
with Regouin and his family more than 40 years in Cuyk. The box with 
manuscripts, and also some books and two silver medals, had served as a 
kind of remuneration for all the care bestowed by the Regouin family on 
Mr. Cornets de Groot. Mr. Regouin, in the possession of the manuscripts, 
tried first to sell them to relatives of the deceased, but these efforts did not 
succeed. He had, however, a debt to a tobacco firm in Rotterdam, and 
he negotiated the payment of his debt by the transfer of the box with 
manuscripts to the Rotterdam firm. This firm then consulted the Minister 
of the Remonstrant Church in Rotterdam, and this man, being a scholar, 
realized instantly the importance of the papers. The result was that in 
November, 1864, the whole collection was sold at auction by the bookseller 
and publisher Martinus Nijhoff at The Hague. For the sale a learned 
bibliographer, P. A. Tiele, brother of the above-mentioned Christian Minis- 
ter, prepared an extensive catalogue. (Our source for these details is a 
number of papers and letters which the Royal Library at The Hague and 
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the Peace Palace Library have obtained in later years.) It is this cata- 
logue, the inventory of which had been used as a means of payment in a 
tobaceo transaction, that has been newly printed and published by 
Martinus Nijhoff. 

Let us consider the importance of this publication. The number of 
Grotiana listed is impressive: ninety-nine. But, more significant, the 
collection contained letters, state resolutions, diplomatic documents, scien- 
tific writings. In 1864 the experts thought in the beginning that even the 
manuscript of De iure belli ac pacis had been discovered. The first list 
of the collection produced by the Rotterdam Minister mentioned the 
manuscript of this famous work. But listing De iwre belli ac pacis was an 
error. The document in question, however, was still more important: it 
was the manuscript of a then unknown work written by Grotius when he 
was a youth, De iure praedae (On the Law of Prize). Only the XIIth 
chapter had been published in Grotius’ time as Mare liberum (The Free- 
dom of the Seas). The Carnegie Endowment for International Peace at 
Washington deserves great credit for having recently published in its 
series of the Classics of International Law—alas, as the last volumes of 
that series—not only an English translation but also a collotype repro- 
duction of the manuscript, the Latin text having already been printed in 
1868. 

An auction gives everybody the opportunity of making a bid for an 
important piece. But in an auction there is also the risk that important 
documeiits may be scattered to unknown regions and places. So it hap- 
pened in 1864. We do not yet know, even after the serious efforts made 
by the learned editors of the new edition of the catalogue, all of the places 
to which these manuscripts of Grotiana were scattered. In most cases, 
however, the documents can be located. The Leiden University Library 
bought the manuscripts of De iure praedae, and Grotius’ Defense against 
William Welwod. The State Archives at The Hague obtained a number 
of important documents in relation to the Dutch voyages to the East 
Indies. (At the Anglo-Dutch colonial conferences of 1613 and 1615 Grotius 
served as the legal expert and formulated the statement of the Dutch 
viewpoint.) The Swedish Government bought some important documents. 
(Grotius was from 1635 till 1645 Sweden’s ambassador in France.) The 
Remonstrant Church in Rotterdam, where Grotius occupied a high func- 
tion before his trial, purchased documents concerning political and reli- 
gious disputes. The Municipal Archives of Rotterdam also obtained some 
documents. We should mention also the interesting documents about the 
legal position of the Jews. At the request of the States of Holland Grotius 


1 Catalogue de Manuscripts Autographes de Hugo Grotius dont la Vente a ew lieu 
a la Haye le 15 novembre 1864 sous la direction et au domicile de Martinus Nijhoff. 
Deuxiéme édition avec annotations de W. J. M. Van Eysinga et L. J. Noordhoff. La 
Haye: Martinus Nijhoff, 1952. pp. 31. 5 Dutch guilders. 
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made in 1615 a draft of rules for the Jews, which documents are now to 
be found in the Library Ets Haim and in the Bibliotheca Rosenthaliana 
in Amsterdam. These documents were published in 1949. The reader 
should understand that the new edition of the catalogue, nicely published 
by Martinus Nijhoff, is not merely a simple reprint of the old catalogue 
of 1864. The edition is the joint work of the best outstanding living ex- 
pert on Grotius’ life and works, Professor van Eysinga, and of an official 
keeper of records, Mr. L. J. Noordhoff. They have added to the various 
titles, insofar as has been possible, the necessary notes, with the result 
that we know the details about the location and the publication of a manu- 
script, if publication took place. 

As indicated, the editors did not succeed in finding all of the documents. 
Under 21 of 85 titles (the other 14 are documents concerning Grotius’ 
descendants, which the editors have not included), we find the remark, 
“*T,’on ignore ou ce document se trouve.’’ We expect, however, that the 
new issue of the old inventory will revive interest in Grotius and will 
facilitate the discovery of the Grotiana of which we have lost sight. 

JACOB TER MEULEN 
Peace Palace 


GUATEMALAN ASSOCIATION OF INTERNATIONAL LAW 


Information has been received recently concerning the establishment of 
the Guatemalan Association of International Law at Guatemala City. Un- 
der date of December 29, 1951, the Government of Guatemala approved 
the statutes of the Association and recognized it as a juridical person. 
Dr. José Matos is honorary president, and Lic. José Rodriguez Cerna is 
honorary vice president, of the Association. The charter members are 
jabriel Biguria, Julio Camey Herrera, Alfonso Carrillo, Gilberto Chacén 
-azos, Carlos Garcia Bauer, Guillermo Alfonso Medrano, José Luis Men- 
doza, Adolfo Molina Orantes, Federico Rolz Bennett, José Rolz Bennett, 
Eugenio Silva Pefia, David Vela and Ernesto Viteri. The Association 
received its charter through the representations of Carlos Garcia Bauer, 
Gilberto Chaeén Pazos and Adolfo Molina Orantes, who acted as the pro- 
visional Board of Directors for this purpose. 

The purposes of the Association, as stated in its statutes, are: (a) to 
promote the study and exposition of international law with a view to its 
progressive development and codification; (b) to contribute to the develop- 
ment and encouragement of respect for human rights and fundamental 
freedoms; (c) to study the international problems of Guatemala and 
advocate their just solution; (d) to promote the establishment and main- 
tenance of international relations on the basis of law and justice, and to 
contribute to the development of the feeling of solidarity among the Ameri- 
can Republies; (e) to study American problems from the point of view of 
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international law; (f) to contribute to the publication of the work of inter- 
national organizations, especially of the Organization of the United Nations 
and the Organization of American States; (g) to contribute to the publica- 
tion of treaties and conventions which affect or might affect Guatemala; 
(h) to contribute to the study of means conducive to the rapprochement 
of the Central American countries and the solution of the problems of 
international law arising among them. 

The statutes state that the Association will maintain relations with 
similar organizations of other countries and with cultural bodies of 
Guatemala, especially the University of San Carlos. 

The Association is governed by an Executive Board composed of the 
President, Vice President, First and Second Secretaries and the Treasurer. 
Its principal activities will consist of holding semi-annual meetings and 
publishing a periodical Journal of the Guatemalan Association of Interna- 
tional Law. The Journal will publish documents and articles relating to 
the purposes of the Association. It will be under the direction of an edi- 
torial committee appointed by the Executive Board. 

The Society welcomes with pleasure the appearance of the Guatemalan 
Association of International Law among the American organizations dedi- 
eated to the promotion of the study of international law and the establish- 
ment of international relations on the basis of law and justice. 

E. H. F. 
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JUDICIAL DECISIONS 


By WiuuiAM W. BIsHop, JR. 


Of the Board of Editors 


AMBATIELOS CASE (JURISDICTION), GREECE v. UNITED Kinepom.' I.C.J. 
Reports, 1952, p. 28. 

International Court of Justice,? Judgment of July 1, 1952. 

Jurisdiction of International Court of Justice under bilateral treaty— 

Relation between Anglo-Greek treaty of July 16, 1926 and Declaration 

of same date—No retroactive operation of treaty where no provision 

to that effect and no special reason. 


The Greek Government brought this case against the United Kingdom 
with respect to the rights of a Greek shipowner alleged to have suffered in 
1922 and 1923 considerable loss in consequence of a contract which he made 
in 1919 with the Government of the United Kingdom (represented by the 
Ministry of Shipping) for the purchase of nine steamships then under 
construction, and of certain adverse decisions in the English courts in 
connection therewith. The Greek Application referred to treaties of com- 
merce and navigation between Greece and Great Britain, signed Nov. 10, 
1886, and July 16, 1926, and asked the Court to declare that it had juris- 
diction to adjudge that the arbitral procedure provided for in the Final 
Protocol of the 1886 treaty receive application in the present matter, 
and that an Arbitration Commission provided for in that Protocol be 
constituted within a reasonable time, to be fixed by the Court. 

The Protocol to the 1886 treaty provided that ‘‘ Any controversies which 
may arise respecting the interpretation or execution of the present Treaty, 
or the consequences of any violation thereof, shall be submitted’’ to an 
Arbitral Commission of arbitrators, selected by the two parties, and an 
umpire chosen by them. 

The 1926 treaty provided that any dispute as to its interpretation or 
application should be referred to the Permanent Court of International 
Justice, unless the parties agreed otherwise. The Declaration of July 16, 
1926 read: 


1It is regretted that the bulk of I.C.J. opinions has made it necessary to depart 
from the previous practice of giving these opinions in as nearly full form as practi- 
cable, and to substitute a digest instead. 

2 Consisting of Vice President Guerrero, Acting President; President McNair; Judges 
Alvarez, Basdevant, Hackworth, Winiarski, Zori¢i¢é, Klaestad, Badawi Pasha, Read, 
Hsu Mo, Carneiro, Rau, and Armand-Ugon; and Judge ad hoc Spiropoulos. 
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It is well understood that the Treaty of Commerce and Navigation 
between Great Britain and Greece of to-day’s date does not prejudice 
claims on behalf of private persons based on the provisions of the 
Anglo-Greek Commercial Treaty of 1886, and that any differences 
which may arise between our two Governments as to the validity of 
such claims shall, at the request of either Government, be referred to 
arbitration in accordance with the provisions of the Protocol of No- 
vember 10th, 1886, annexed to the said Treaty. 

In reply to the Greek Application, the United Kingdom submitted a 
preliminary objection that the International Court of Justice had no 
jurisdiction to entertain the Greek request that the United Kingdom Gov- 
ernment be ordered to submit to arbitration a claim based on the 1886 
treaty, or to decide itself on the merits of such a claim. 

The Court found that the 1886 treaty, though denounced by Greece in 
1919 and 1924, was continued in force by agreements and exchanges of 
notes, the last of which provided that it would lapse on the date the 1926 
treaty came into force. The Court said, in part: 

Greece has not accepted the compulsory jurisdiction of the Court 
under Article 36(2) of its Statute and therefore can invoke the juris- 
diction of the Court only under Article 36 (1), by virtue of a special 
agreement or the provisions of a treaty. The Hellenic Government 
relies, in the present case, on Article 29 of the Treaty of 1926, read in 
the light of Article 37 of the Statute of the Court, which in effect pro- 
vides that all references in treaties to the Permanent Court of Inter- 
national Justice must now be construed as references to the Interna- 
tional Court of Justice. 

It follows, therefore, that any dispute as to the interpretation or 
application of any of the provisions of the Treaty of 1926 is referable 
by either Party to this Court. 


As for the British contention that the 1926 treaty did not come into 
effect until July, 1926, and could not apply to events which the Greek 
Government claimed had taken place in 1923 and 1924, the Court rejected 
a Greek argument that because the substantive provisions of the 1926 
treaty were similar to those of the 1886 treaty, the Court could adjudicate 
upon claims based on an alleged breach of the similar clauses of the 1886 
treaty, saying: 

To accept this theory would mean giving retroactive effect to Article 
29 of the Treaty of 1926, whereas Article 32 of this Treaty states that 
the Treaty, which must mean all the provisions of the Treaty, shall 
come into force immediately upon ratification. 


As for the British contention that provisions of the 1926 Declaration 
were not provisions of the treaty within the meaning of Article 29 of the 
treaty, the Court stated: 

.. . In support of the contention that the Declaration is not a part 


of the Treaty, it is said that the Declaration was signed separately 
from the Treaty proper, though by the same signatories and on the 


The 
both 
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same day. It is also pointed out that the Declaration refers to the 
Treaty not as ‘‘this Treaty’’ or ‘‘the present Treaty’’—which would 
have been the proper mode of reference if the Declaration had been 
regarded as part of the Treaty—but as ‘‘the Treaty . . . of today’s 
date,’’ thereby indicating that the Treaty had already been completed 
and signed. Moreover, it is urged, the Declaration does not say that 
it is to be regarded as a part of the Treaty, presenting in this respect 
a marked contrast to one of the Declarations annexed to the Greco- 
Italian Commercial Treaty of November 24th, 1926. , 

On the other hand, it is to be noted that the Plenipotentiaries in- 
cluded the Treaty and the Customs Schedule (which is unquestionably 
a part of the Treaty) and the Declaration in a single document of 44 
pages, the Declaration being on page 44. Again, shortly after the 
exchange of ratifications, the Government of the United Kingdom 
issued Treaty Series No. 2 (1927), a single document entitled ‘‘ Treaty 
of Commerce and Navigation between the United Kingdom and Greece 
and accompanying Declaration,’’ and presented it to Parliament. 
Furthermore, the British Foreign Office and the Chargé d’Affaires of 
the Hellenic Republic at Berne communicated official texts to the 
League of Nations at Geneva for registration, which led to their in- 
clusion in the League of Nations Treaty Series under a single number, 
as ‘‘No. 1425. Treaty of Commerce and Navigation between the 
United Kingdom and Greece and accompanying Declaration signed at 
London, July 16th, 1926.”’ 

Cogent evidence as to what both Parties intended is furnished by the 
instruments of ratification exchanged between the United Kingdom 
and Greece. . . 


Court pointed out that the Greek instrument of ratification included 
the treaty and the Declaration, so that ‘‘It is clear, therefore, that 


Greece treated the Declaration as a part of the Treaty.’’ The United 
Kingdom ratification referred to the ‘‘Treaty,’’ which ‘‘is, word for word, 
as follows,’’ and then proceeded to quote the treaty, Schedule, and Declara- 


tion. 


The Court continued: 


From the words ‘‘which Treaty is, word for word, as follows’’ and 
the text that follows the words, it is clear that the United Kingdom also 
regarded the Declaration, as well as the Customs Schedule, as included 
in the Treaty. The ratification of a treaty which provides for ratifica- 
tion, as does the Treaty of 1926, is an indispensable condition for 
bringing it into operation. It is not, therefore, a mere formal act, 
but an act of vital importance. When the Government of the United 
Kingdom speaks of the Treaty in its own instrument of ratification, as 
being ‘‘word for word as follows’’ and includes the Declaration in 
the text that follows, it is not possible for the Court to hold that the 
Declaration is not included in the Treaty. 

The nature of the Declaration also points to the same conclusion. 
It records an understanding arrived at by the Parties before the 
Treaty of 1926 was signed as to what the Treaty, or as Counsel for 
the Government of the United Kingdom preferred to put it, the re- 
placement of the Treaty of 1886 by the Treaty of 1926, would not 
prejudice. . . . But for the Declaration, Article 32 of the Treaty of 
1926, which brought that Treaty into force upon ratification, might, 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


in the absence of any saving clause, have been regarded as putting the 
Treaty into full operation so as completely to wipe out the Treaty of 
1886 and all its provisions, including its remedial provisions, and any 
claims based thereon. Indeed, the United Kingdom Government, be- 
fore proceeding to the signature of the Treaty of 1926, asked for an 
assurance that the Hellenic Government would not regard ‘‘the con- 
clusion of the Treaty’’ as prejudicing certain claims of British sub- 
jects based on the older Treaty. The intention of the Declaration was 
to prevent the new Treaty from being interpreted as coming into full 
force in this sweeping manner and thus prejudicing claims based on 
the older Treaty or the remedies provided for them. . .. Thus, the 
provisions of the Declaration are in the nature of an interpretation 
clause, and, as such, should be regarded as an integral part of the 
Treaty, even if this was not stated in terms. 

For these reasons, the Court holds that either expressly (by virtue 
of the United Kingdom’s own instrument of ratification) or by neces- 
sary implication (from the very nature of the Declaration) the pro- 
visions of the Declaration are provisions of the Treaty within the 
meaning of Article 29. Consequently, this Court has jurisdiction to 
decide any dispute as to the interpretation or application of the 
Declaration and, in a proper case, to adjudge that there should be a 
reference to a Commission of Arbitration. Any differences as to the 
validity of the claims involved will, however, have to be arbitrated, 
as provided in the Declaration itself, by the Commission. 


The Court would decide whether there is a difference between the 
Parties within the meaning of the Declaration of 1926. Should the 
Court find that there is such a difference, the Commission of Arbitra- 
tion would decide on the merits of the difference. 

It may be contended that because a special provision overrides a 
general provision, the Declaration should override Article 29 of the 
Treaty of 1926 and, as it lays down a special arbitral procedure, it 
excludes the jurisdiction of the Court under Article 29. While it is 
true that the Declaration excludes the Court from functioning as the 
Commission of Arbitration, it is equally true that it lies with the Court 
to decide precisely whether there should be a reference to a Commis- 
sion of Arbitration. 


The Court rejected a further British contention that the Declaration 


covered only claims formulated before the Declaration was signed, and th t 
no claim was formulated by the Greek Government until thereafter, saying 
‘‘There is no reference whatever in the Declaration to the date of formula- 
tion of the claims, the only requirement is that they should be based on 
the Treaty of 1886.’’ Pointing out that the negotiations did not support 
the British contention on this argument, the court added: ‘‘In any case 
where, as here, the text to be interpreted is clear, there is no occasion to 
resort to preparatory work.’’ It added: 


If the United Kingdom’s interpretation were accepted, claims based 
on the Treaty of 1886, but brought after the conclusion of the Treaty 
of 1926 would be left without solution. They would not be subject to 
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arbitration under either Treaty, although the provision on whose 
breach the claim was based might appear in both and might thus have 
been in force without a break since 1886. The Court cannot accept an 
interpretation which would have a result obviously contrary to the 
language of the Declaration and to the continuous will of both Parties 
to submit all differences to arbitration of one kind or another. 


A British argument that the treaty of 1886 contained no provision ap- 
plicable to the case was declared to be one not fully argued by both Parties, 
and not to be decided at this stage. 

Thus, adjudicating on the Preliminary Objection, the Court found by 
13 votes to 2 * ‘‘that it is without jurisdiction to decide on the merits of the 
Ambatielos claim’’; and by 10 votes to 5?*: 


that it has jurisdiction to decide whether the United Kingdom is under 
an obligation to submit to arbitration, in accordance with the Declara- 
tion of 1926, the difference as to the validity of the Ambatielos claim, 
in so far as this claim is based on the Treaty of 1886; . . . that the 
time-limits for the filing of a Reply and a Rejoinder shall be fixed by 
subsequent Order.*® 


ANGLO-IRANIAN Co. CASE (JURISDICTION), UNITED Kinapom v. IRAN.? 
I. C. J. Reports, 1952, p. 93. 
International Court of Justice,? Judgment of July 22, 1952. 


Interpretation of the Iranian Declaration of acceptance of the Court’s 
compulsory jurisdiction: words to which expression ‘‘postérieurs a 
la ratification de cette déclaration’’ refer—Declaration limited to the 
application of treaties or conventions accepted by Iran after ratifica- 
tion of the Declaration—Most-favoured-nation clause contained in a 
treaty earlier in date than the ratification of the Declaration: impos- 
sibility of founding thereon a claim to invoke subsequent treaties for 
the purpose of establishing the Court’s jurisdiction—Treaties and 
Conventions—Nature of the Concession Contract of 1933—Question 


3 Apparently Judge Carneiro and Judge ad hoc Spiropoulos. 

4The judges who gave dissenting opinions. 

5 Judges Carneiro and Spiropoulos gave concurring opinions; Judge Alvarez declared 
that there were ‘‘sufficient grounds for holding that the Court has jurisdiction to deal 
with the merits of the Ambatielos claim’’; and Judges McNair, Basdevant, Zoriéié, 
Klaestad and Hsu Mo gave dissenting opinions. 

By order dated July 18, 1952, the International Court of Justice fixed the following 
time limits for the filing of the reply and rejoinder: October 3, 1952, for the reply of 
the Greek Government, and January 6, 1953, for the rejoinder of the United Kingdom 
Government (I.C.J. Reports, 1952, p. 90). 

1 Excerpted text of opinion. For the background of this case, see note in this 
JOURNAL, Vol. 45 (1951), p. 749. 

2 Consisting for this case of Vice President, Guerrero, Acting President; President 
MeNair; Judges Alvarez, Basdevant, Hackworth, Winiarski, Zoriti¢é, Klaestad, Badawi 
Pasha, Read, Hsu Mo, Carneiro, Armand-Ugon; and Judge ad hoc Sandjabi. 
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whether any agreement between the Parties resulted from the action 
taken by the Council of the League of Nations—Inapplicability of the 
principle of forum prorogatum.® 


[To the British Memorial in this case Iran replied by filing a document 
entitled ‘‘Preliminary Observations: Refusal of the Imperial Government 
to recognize the jurisdiction of the Court.’’ In its submissions Iran asked 
the Court to declare that it lacked jurisdiction over the British complaint, 
because in view of Article 2, paragraph 7, of the United Nations Charter 
‘‘the matters dealt with by the Nationalization Laws’’ were ‘‘essentially 
within the domestic jurisdiction of States and incapable of being the sub- 
ject of an intervention by any organ of the United Nations’’; because the 
Court has jurisdiction only insofar as conferred by the declarations of the 
parties, and the Iranian Declaration did not include ‘‘questions which, 
according to international law, are within the exclusive jurisdiction of 
States,’’ nor disputes relating to the application of treaties accepted by 
Persia prior to ratification on September 19, 1932, of acceptance of the 
‘*Optional Clause’’ for jurisdiction of the Court, the British claims being 
based on treaties of 1857 and 1903; because any ‘‘tacit agreement’’ in con- 
nection with the renewal of the Anglo-Iranian Oil Company’s concession 
in 1933 ‘‘does not possess the character of a treaty or convention, because 
it was not concluded between States, was not put in writing, and was not 
registered in conformity with Article 18 of the Covenant of the League of 
Nations’’; because the British claims ‘‘have no relation to the treaties, 
or alleged treaties, that are invoked’’; and because local remedies under 
Iranian law had not been exhausted. 

The United Kingdom submitted that only the question of jurisdiction 
arose at the present time; that the case fell within the Iranian acceptance 
of jurisdiction since that covered disputes arising after ratification thereof 
in regard to situations or facts subsequent thereto and having reference 
to the application of treaties or conventions accepted by Iran at any time; 
that the United Kingdom could rely on the most-favored-nation provisions 
of its treaties of 1857 and 1903 with Persia, taken together with treaties 
between Persia and third countries, on the exchange of notes with Persia 
of May 10, 1928, and on ‘‘the Treaty stipulation arising out of the settle- 
ment in 1933, through the mediation of the Council of the League of 
Nations, of the international dispute between the United Kingdom and 
Persia, the conditions of which settlement are contained in the Concession 
Convention’’ concluded by Persia and the Anglo-Persian Oil Co.; that 
even if Iran was correct in contending that her acceptance of jurisdiction 
was confined to treaties accepted after ratification of the Declaration ac- 
cepting jurisdiction, nevertheless the United Kingdom could rely on its 
most-favored-nation clauses taken together with the treaty of February 
20, 1934, between Iran and Denmark, as well as on the 1933 agreement 
embodied in the Concession Convention; that the matter was not a domestic 
question within the meaning of the United Nations Charter or the accept- 
ance of jurisdiction of the Court, and that Article 2, paragraph 7, of the 
Charter ‘‘is not relevant to the jurisdiction of the Court; and that Iran 
having submitted to the Court for decision several questions other than 
objections to the jurisdiction, jurisdiction was thereby conferred on the 
principle of forum prorogatum. } 


3 Caption by the Court. 
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On April 29th, 1933, an agreement was concluded between the Imperial 
Government of Persia (now the Imperial Government of Iran, which name 
the Court will use hereinafter)and the Anglo-Persian Oil Company, Lim- 
ited (later the Anglo-Iranian Oil Company, Limited), a company in- 
corporated in the United Kingdom. This agreement was ratified by the 
Iranian Majlis on May 28th, 1933, and came into force on the following 
day after having received the Imperial assent. 

On March 15th and 20th, 1951, the Iranian Majlis and Senate, re- 
spectively, passed a law enunciating the principle of nationalization of the 
oil industry in Iran. On April 28th and 30th, 1951, they passed another 
law ‘‘concerning the procedure for enforcement of the law concerning the 
nationalization of the oil industry throughout the country.’’ These two 
laws received the Imperial assent on May Ist, 1951. 

As a consequence of these laws, a dispute arose between the Government 
of Iran and the Anglo-Iranian Oil Company, Limited. The Government 
of the United Kingdom adopted the cause of this British Company and 
submitted, in virtue of the right of diplomatic protection, an Application 
to the Court on May 26th, 1951, instituting proceedings in the name of the 
government of the United Kingdom of Great Britain and Northern Ireland 
against the Imperial Government of Iran. 

On June 22nd, 1951, the Government of the United Kingdom submitted, 
in accordance with Article 41 of the Statute and Article 61 of the Rules of 
Court, a request that the Court should indicate provisional measures in 


order to preserve the rights of that Government. In view of the urgent 
nature of such a request, the Court, by Order of July 5th, 1951, indicated 
certain provisional measures by virtue of the power conferred on it by 
Article 41 of the Statute. The Court stated expressly that ‘‘the indication 
of such measures in no way prejudges the question of the jurisdiction of 
the Court to deal with the merits of the case and leaves unaffected the 


right of the Respondent to submit arguments against such jurisdiction.’ 

While the Court derived its power to indicate these provisional measures 
from the special provisions contained in Article 41 of the Statute, it must 
now derive its jurisdiction to deal with the merits of the case from the 
general rules laid down in Article 36 of the Statute. These general rules, 
which are entirely different from the special provisions of Article 41, are 
based on the principle that the jurisdiction of the Court to deal with and 
decide a case on the merits depends on the will of the Parties. Unless the 
Parties have conferred jurisdiction on the Court in accordance with Article 
36, the Court lacks such jurisdiction. 

In the present case the jurisdiction of the Court depends on the Declara- 
tions made by the Parties under Article 36, paragraph 2, on condition of 
reciprocity, which were, in the case of the United Kingdom, signed on 
February 28th, 1940, and, in the case of Iran, signed on October 2nd, 1930, 


740 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


and ratified on September 19th, 1932. By these Declarations, jurisdiction 
is conferred on the Court only to the extent to which the two Declarations 
coincide in conferring it. As the Iranian Declaration is more limited in 
scope than the United Kingdom Declaration, it is the Iranian Declaration 
on which the Court must base itself. This is common ground between the 
Parties. 

The Iranian Declaration, which was drafted in French,‘ is as follows: 


[Translation] 

‘‘The Imperial Government of Persia recognizes as compulsory tpso 
facto and without special agreement in relation to any other State 
accepting the same obligation, that is to say, on condition of rec- 
iprocity, the jurisdiction of the Permanent Court of International 
Justice, in accordance with Article 36, paragraph 2, of the Statute 
of the Court, in any disputes arising after the ratification of the pres- 
ent declaration with regard to situations or facts relating directly or 
indirectly to the application of treaties or conventions accepted by 
Persia and subsequent to the ratification of this declaration, with the 
exception of: 


(a) disputes relating to the territorial status of Persia, including 
those concerning the rights of sovereignty of Persia over its islands 
and ports; 

(b) disputes in regard to which the Parties have agreed or shall 
agree to have recourse to some other method of peaceful settlement; 

(c) disputes with regard to questions which, by international law, 
fall exclusively within the jurisdiction of Persia; 


However, the Imperial Government of Persia reserves the right to 
require that proceedings in the Court shall be suspended in respect of 
any dispute which has been submitted to the Council of the League 
of Nations. 

The present declaration is made for a period of six years. At the 
expiration of that period, it shall continue to bear its full effects until 
notification is given of its abrogation.’’ 


According to the first clause of this Declaration, the Court has jurisdic- 
tion only when a dispute relates to the application of a treaty or convention 
accepted by Iran. The Parties are in agreement on this point. But they 
disagree on the question whether this jurisdiction is limited to the applica- 
tion of treaties or conventions accepted by Iran after the ratification of 
the Declaration, or whether it comprises the application of treaties or 
conventions accepted by Iran at any time. 

The Government of Iran contends that the jurisdiction of the Court is 
limited to the application of treaties or conventions accepted by Iran after 
the ratification of the Declaration. It refers to the fact that the words ‘‘et 


4 The vital words of the French read: ‘‘sur tous les différends qui s’éléveraient aprés 
la ratification de la présente déclaration, au sujet de situations ou de faits ayant di- 
rectement ou indirectement trait & l’application des traités ou conventions acceptés 
par la Perse et postérieurs & la ratification de cette déclaration, exception faite pour 

.’? [Footnote by ed.] 
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postérieurs a la ratification de cette déclaration’’ follow immediately after 
the expression ‘‘traités ow conventions acceptés par la Perse.’’ 

The Government of the United Kingdom contends that the words ‘‘et 
postérieurs a la ratification de cette déclaration’’ refer to the expression 
‘‘au sujet de situations ou de faits.’? Consequently, the Government of the 
United Kingdom maintains that the Declaration relates to the application 
of treaties or conventions accepted by Iran at any time. 

If the Declaration is considered from a purely grammatical point of 
view, both contentions might be regarded as compatible with the text. 
The words ‘‘et postérieurs ad la ratification de cette déclaration’’ may, 
strictly speaking, be considered as referring either to the expression 
‘“traités ou conventions acceptés par la Perse,’’ or to the expression ‘‘au 
sujet de situations ou de faits.’’ 

But the Court cannot base itself on a purely grammatical interpretation 
of the text. It must seek the interpretation which is in harmony with a 
natural and reasonable way of reading the text, having due regard to the 
intention of the Government of Iran at the time when it accepted the com- 
pulsory jurisdiction of the Court. 

The text itself conveys the impression that the words ‘‘postérieurs a la 
ratification de cette déclaration’’ relate to the expression which immediately 
precedes them, namely, to ‘‘traités ow conventions acceptés par la Perse,’’ 
to which they are linked by the word ‘‘et.’’ This is, in the opinion of the 
Court, the natural and reasonable way of reading the text. It would re- 
quire special and clearly established reasons to link the words ‘‘et 
postérieurs a la ratification de cette déclaration,’’ to the expression ‘‘au 
sujet de situations ou de faits,’’ which is separated from them by a consid- 
erable number of words, namely, ‘‘ayant directement ou indirectement 
trait a l’application des traités ou conventions acceptés par la Perse.’’ 

The Government of the United Kingdom has endeavoured to invoke such 
special reasons. It has relied on the fact that the Iranian Declaration is 
copied from the corresponding clause adopted by Belgium in 1925 which 
refers to ‘‘tous les différends qui s’éléveraient aprés la ratification de la 
présente déclaration au sujet de situations ou de faits postérieurs a cette 
ratification.’’ It is argued that thereafter this formula or a similar one 
was adopted by numerous States and that the Iranian Declaration must be 
understood in the same sense, namely, that the expression ‘‘et postérieurs 
a la ratification de cette déclaration’’ relates only to the expression ‘‘au 
sujet de situations ou de fatts.’’ 

But these expressions, which in the Belgian Declaration are closely linked 
to each other, are in the Iranian Declaration separated by the words 
‘‘ayant directement ou indirectement trait a l’application des traités ou 
conventions acceptés par la Perse.’’ By the interpolation of these words, 
the substance of the usual formula was so much altered that it is impossible 
to seek the real meaning of the Iranian Declaration in that formula. This 
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Declaration must be interpreted as it stands, having regard to the words 
actually used. 

The Government of the United Kingdom has further argued that the 
Declaration would contain some superfluous words if it is interpreted as 
contended by Iran. It asserts that a legal text should be interpreted in 
such a way that a reason and a meaning can be attributed to every word 
in the text. 

It may be said that this principle should in general be applied when 
interpreting the text of a treaty. But the text of the Iranian Declaration 
is not a treaty text resulting from negotiations between two or more States. 
It is the result of unilateral drafting by the Government of Iran, which 
appears to have shown a particular degree of caution when drafting the 
text of the Declaration. It appears to have inserted, ex abundanti 
cautela, words which, strictly speaking, may seem to have been super- 
fluous. This caution is explained by the special reasons which led the 
Government of Iran to draft the Declaration in a very restrictive manner. 

On May 10th, 1927, the Government of Iran denounced all treaties with 
other States relating to the régime of capitulations, the denunciation to 
take effect one year thereafter, and it had commenced negotiations with 
these States with a view to replacing the denounced treaties by new 
treaties based on the principle of equality. At the time when the Declara- 
tion was signed in October 1930, these negotiations had been brought to 
an end with some States, but not with all. The Government of Iran con- 
sidered all capitulatory treaties as no longer binding, but was uncertain 
as to the legal effect of its unilateral denunciations. It is unlikely that 
the Government of Iran, in such circumstances, should have been willing, 
on its own initiative, to agree that disputes relating to such treaties might 
be submitted for adjudication to an international court of justice by virtue 
of a general clause in the Declaration. 

It is reasonable to assume, therefore, that when the Government of Iran 
was about to accept the compulsory jurisdiction of the Court, it desired 
to exclude from that jurisdiction all disputes which might relate to the 
application of the capitulatory treaties, and the Declaration was drafted 
on the basis of this desire. In the light of these considerations it does not 
seem possible to hold that the term ‘‘traités ou conventions,’’ used in the 
Declaration, could mean treaties or conventions concluded at any time, as 
contended by the Government of the United Kingdom. 

It is objected that the Government of Iran, at or about the time when it 
signed the Declaration, concluded with a number of other States bilateral 
treaties which provided for arbitration of disputes relating to treaties 
already concluded or to be concluded. This attitude is said to be contrary 
to the view that the Government of Iran desired to exclude from the juris- 
diction of the Court treaties accepted by it before the ratification of the 
Declaration. 
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This objection loses all weight when it is viewed in the light of the 
special reasons which prompted the formulation by the Iranian Govern- 
ment of its Declaration on the one hand, and of the arbitration clauses 
inserted in certain treaties on the other. That Government was dealing 
with two different situations, one being particular, the other general. It 
is quite understandable that it was disposed to accept the arbitration 
clause as it is expressed in the treaties concluded with certain States 
which were willing to give up capitulatory rights. But the Government 
of Iran was confronted with an entirely different problem when it was 
preparing a Declaration under Article 36, paragraph 2, of the Court’s 
Statute, binding itself to submit to the jurisdiction of the Court in relation 
to all States which had signed similar Declarations or which might do so 
in the future, whether such States had concluded with Iran treaties re- 
placing the régime of capitulations or not. 

Having regard to these considerations, the Court is satisfied that it was 
the manifest intention of the Government of Iran to exclude from the 
jurisdiction of the Court disputes relating to the application of all treaties 
or conventions accepted by it before the ratification of the Declaration. 
This intention has found an adequate expression in the text of the Declara- 
tion as interpreted above by the Court. 

That such was the intention of the Government of Iran is confirmed 
by an Iranian law of June 14th, 1931, by which the Majlis approved the 
Declaration. This law was passed some months after the Declaration was 
signed and some months before it was ratified. It was stated in that law 
that the Majlis approved the Declaration relating to the compulsory juris- 
diction of the Court ‘‘as it was signed by the representative of Iran’’ 
on October 2nd, 1930; it was further stated that the law comprised a single 
article and the text of Article 36 of the Court’s Statute, ‘‘together with 
the conditions of the Iranian Government’s accession to the aforesaid 
Article.’’ One of these conditions was mentioned as follows: 


‘In respect of all disputes arising out of situations or facts relating, 
directly or indirectly, to the execution of treaties and conventions 
which the Government will have accepted after the ratification of the 
Declaration.’’ 


This clause, referring as it does to ‘‘treaties and conventions which the 
Government will have accepted after the ratification of the Declaration,’’ 
is, in the opinion of the Court, a decisive confirmation of the intention of 
the Government of Iran at the time when it accepted the compulsory juris- 
diction of the Court. 

It is argued that the terms used in the law are not identical with the 
text of the Declaration. That is true. But it is irrelevant, since the law 
only paraphrases the Declaration without repeating it textually. Had the 
Iranian Government been of the opinion that the terms of the law differed 
from the true meaning of the Declaration, as it was signed in October 1930, 
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it could easily have altered the Declaration. But it did not do so. It 
ratified it in September 1932 without any modification. It must therefore 
have considered that the Declaration corresponded to the explanation given 
in the law of 1931. 

It is contended that this evidence as to the intention of the Government 
of Iran should be rejected as inadmissible and that this Iranian law is a 
purely domestic instrument, unknown to other governments. The law is 
described as ‘‘a private document written only in the Persian language 
which was not communicated to the League or to any of the other States 
which had made declarations. ’’ 

The Court is unable to see why it should be prevented from taking this 
piece of evidence into consideration. The law was published in the 
Corpus of Iranian laws voted and ratified during the period from January 
15th, 1931, to January 15th, 1933. It has thus been available for the 
examination of other governments during a period of about twenty years. 
The law is not, and could not be, relied on as affording a basis for the 
jurisdiction of the Court. It was filed for the sole purpose of throwing 
light on a disputed question of fact, namely, the intention of the Govern- 
ment of Iran at the time when it signed the Declaration. 

Having regard to the foregoing considerations, the Court concludes that 
the Declaration is limited to disputes relating to the application of treaties 
or conventions accepted by Iran after the ratification of the Declaration. 

The United Kingdom contends, however, that even if the Court were to 
hold that the Declaration applies only to disputes relating to the applica- 
tion of treaties or conventions accepted by Iran after the ratification of the 
Declaration, it would still have jurisdiction in the present case. The 
contention of the United Kingdom is that the acts of which it complains 
constitute a violation by Iran of certain of its obligations to the United 
Kingdom resulting from treaties or conventions accepted by Iran after 
the ratification of the Declaration. The treaties and conventions relied 
upon in this connection are: 

(i) The Treaty of Friendship, Establishment and Commerce concluded 
between Iran and Denmark on February 20th, 1934; the Establishment 
Convention concluded between Iran and Switzerland on April 25th, 1934; 
and the Establishment Convention concluded between Iran and Turkey on 
March 14th, 1937. 

(ii) What the United Kingdom Government describes as the ‘‘treaty 
stipulation’’ between the Government of Iran and the Government of the 
United Kingdom arising out of the settlement in 1933, through the media- 
tion of the Council of the League of Nations, of the international dispute 
between the United Kingdom and Iran relating to a concession known as 
the D’Arey Concession. 

Article IV of the Treaty of 1934 between Iran and Denmark, upon which 
the United Kingdom Government relies, provides that: 
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[Translation] ‘‘The nationals of each of the High Contracting 
Parties shall, in the territory of the other, be received and treated, as 
regards their persons and property, in accordance with the principles 
and practice of ordinary international law. They shall enjoy therein 
the most constant protection of the laws and authorities of the terri- 
tory for their persons, property, rights and interests.”’ 


The Establishment Conventions concluded by Iran with Switzerland and 
Turkey each contain an article similar to Article IV of the Iranian-Danish 
Treaty. 

The United Kingdom relies on these three treaties by virtue of the most- 
favoured-nation clause contained in Article IX of the Treaty concluded 
between the United Kingdom and Iran on March 4th, 1857, and in 
Article 2 of the Commercial Convention concluded between the United 
Kingdom and Iran on February 9th, 1903. 

Article [X of the Treaty of 1857 reads: 

‘‘The High Contracting Parties engage that, in the establishment 
and recognition of Consuls-General, Consuls, Vice-Consuls, and 
Consular Agents, each shall be placed in the dominions of the other 
on the footing of the most-favoured nation; and that the treatment of 
their respective subjects, and their trade, shall also, in every respect, 
be placed on the footing of the treatment of the subjects and commerce 
of the most-favoured nation.’’ 

Article II of the Commercial Convention of 1903 provides as follows: 


[Translation] ‘‘. . . It is formally stipulated that British subjects 
and importations in Persia, as well as Persian subjects and Persian 
importations in the British Empire, shall continue to enjoy in all re- 
spects, the régime of the most-favoured nation. . . .’’ 

It is argued by the United Kingdom Government that the conduct of the 
Iranian Government towards the Anglo-Iranian Oil Company constitutes 
a breach of the principles and practice of international law which, by her 
treaty with Denmark, Iran promised to observe towards Danish nationals, 
and which, by the operation of the most-favoured-nation clause contained 
in the treaties between Iran and the United Kingdom, Iran became bound 
to observe towards British nationals. Consequently, the argument con- 
tinues, the dispute which the United Kingdom has brought before the 
Court concerns situations or facts relating directly or indirectly to the 
application of a treaty—the Treaty of 1934 between Denmark and Iran— 
accepted by Iran after the ratification of her Declaration. 

The Court cannot accept this contention. It is obvious that the term 
traités ou conventions used in the Iranian Declaration refers to treaties or 
conventions which the Party bringing the dispute before the Court has the 
right to invoke against Iran, and does not mean any of those which Iran 
may have concluded with any State. But in order that the United King- 
dom may enjoy the benefit of any treaty concluded by Iran with a third 
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party by virtue of a most-favoured-nation clause contained in a treaty 
concluded by the United Kingdom with Iran, the United Kingdom must 
be in a position to invoke the latter treaty. The treaty containing the 
most-favoured-nation clause is the basic treaty upon which the United 
Kingdom must rely. It is this treaty which establishes the juridical link 
between the United Kingdom and a third-party treaty and confers upon 
that State the rights enjoyed by the third party. A third-party treaty, 
independent of and isolated from the basic treaty, cannot produce any 
legal effect as between the United Kingdom and Iran: it is res inter alios 
acta. 

It is contended by the United Kingdom that upon the coming into force 
of the Iranian-Danish Treaty on March 6th, 1935, Iran became bound, by 
the operation of the most-favoured-nation clause, to treat British nationals 
on her territory in accordance with the principles and practice of inter- 
national law. Without considering the meaning and the scope of the most- 
favoured-nation clause, the Court confines itself to stating that this clause 
is contained in the Treaties of 1857 and 1903 between Iran and the United 
Kingdom, which are not subsequent to the ratification of the Iranian Dec- 
laration. While Iran is bound by her obligations under these Treaties 
as long as they are in force, the United Kingdom is not entitled to rely 
upon them for the purpose of establishing the jurisdiction of the Court, 
since they are excluded by the terms of the Declaration. 

The United Kingdom argued that the question which the Court had to 
consider was not ‘‘what are the treaties which confer on Great Britain 
the rights in question,’’ but ‘‘what are the treaties whose application is in 
dispute.’’ But from the legal point of view, what is in dispute is not the 
application of the Treaty of 1934 between Iran and Denmark, but the 
application of the Treaty of 1857 or the Convention of 1903 between Iran 
and the United Kingdom in conjunction with the Treaty of 1934 between 
Iran and Denmark. There could be no dispute between Iran and the 
United Kingdom upon the Iranian-Danish Treaty alone. 

The United Kingdom also put forward, in a quite different form, an 
argument concerning the most-favoured-nation clause. If Denmark, it is 
argued, can bring before the Court questions as to the application of her 
1934 Treaty with Iran, and if the United Kingdom cannot bring before 
the Court questions as to the application of the same Treaty to the benefit 
of which she is entitled under the most-favoured-nation clause, then the 
United Kingdom would not be in the position of the most-favoured nation. 
The Court needs only observe that the most-favoured-nation clause in the 
Treaties of 1857 and 1903 between Iran and the United Kingdom has no 
relation whatever to jurisdictional matters between the two Governments. 
If Denmark is entitled under Article 36, paragraph 2, of the Statute, to 
bring before the Court any dispute as to the application of its Treaty with 
Iran, it is because that Treaty is subsequent to the ratification of the Iran- 
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ian Declaration. This cannot give rise to any question relating to most- 
favoured-nation treatment. 

The word ‘‘indirectement’’ in the phrase ‘‘au sujet de situations ou de 
faits ayant directement ou indirectement trait 4 l’application des traités 
ou conventions’’ has been relied upon in arguing that the dispute brought 
before the Court may be considered as involving indirectly the application 
of a treaty subsequent to the Declaration—the Iranian-Danish Treaty of 
1934. The words ‘‘directement ou indirectement’’ clearly describe the 
manner in which a certain situation or certain facts forming the subject- 
matter of a dispute may be related to a treaty: such relation may be direct 
or indirect. But such direct or indirect relation is not in issue in the 
present case. What is in issue is whether the United Kingdom, for the 
purpose of satisfying the requirements of the Declaration, can invoke a 
treaty to which it is not a party by way of a treaty to which it is a party. 
The word ‘‘indirectement’’ cannot apply to the solution of this question. 
If the United Kingdom is not entitled to invoke its own Treaty of 1857 
or 1903 with Iran, it cannot rely upon the Iranian-Danish Treaty, irre- 
spective of whether the facts of the dispute are directly or indirectly re- 
lated to the latter treaty. 

The Court must, therefore, find in regard to the Iranian-Danish Treaty 
of 1934, that the United Kingdom is not entitled, for the purpose of bring- 
ing its present dispute with Iran under the terms of the Iranian Declara- 
tion, to invoke its Treaties of 1857 and 1903 with Iran, since those Treaties 
were concluded before the ratification of the Declaration; that the most- 
favoured-nation clause contained in those Treaties cannot thus be brought 
into operation; and that, consequently, no treaty concluded by Iran with 
any third party can be relied upon by the United Kingdom in the present 
case. 

The Court will now consider whether the settlement in 1933 of the dis- 
pute between the Government of the United Kingdom and the Government 
of Iran relating to the D’Arey Concession, through the mediation of the 
Council of the League of Nations, resulted, as is claimed by the United 
Kingdom, in any agreement between the two Governments which may be 
regarded as a treaty or convention within the meaning of this expression 
in the Iranian Declaration. 

Whether or not the concession contract of 1933 or the settlement of the 
dispute in that year constituted an agreement between the Government of 
Iran and the Government of the United Kingdom is a question relating to 
jurisdiction, the solution of which does not depend upon a consideration 
of the merits. It can be and must be determined at this stage, quite inde- 
pendently of the facts surrounding the act of nationalization complained 
of by the United Kingdom. 

In November 1932 the Iranian Government decided to cancel the D’Arcy 
Concession. On December 19th, 1932, the United Kingdom Government, 
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having protested to the Iranian Government without avail, submitted the 
ease to the Council of the League of Nations. The Council placed the 
question on the agenda and appointed a Rapporteur. On February 3rd, 
1933, the Rapporteur informed the Council that the Governments of Iran 
and the United Kingdom had agreed to suspend all proceedings before 
the Council; that they agreed that the Company should immediately enter 
into negotiations with the Iranian Government, the respective legal points 
of view being entirely reserved; and that, in the event that the negotiations 
should fail, the question should go back to the Council. After prolonged 
discussion between the representatives of the Iranian Government and the 
representatives of the Company, an agreement—the Concession Contract— 
was signed by them at Tehran on April 29th. It was subsequently ratified 
by the Iranian Government. On October 12th, the Rapporteur submitted 
his report, together with the text of the new concession, to the Council, 
declaring that ‘‘the dispute between His Majesty’s Government in the 
United Kingdom and the Imperial Government of Persia is now finally 
settled.’’ Thereupon the representatives of Iran and the United King- 
dom at the Council each expressed their satisfaction at the settlement thus 
reached. The question was removed from the agenda of the Council. 
The United Kingdom maintains that, as a result of these proceedings, 
the Government of Iran undertook certain treaty obligations towards the 
Government of the United Kingdom. It endeavours to establish those ob- 
ligations by contending that the agreement signed by the Iranian Govern- 
ment with the Anglo-Persian Oil Company on April 29th, 1933, has a 
double character, the character of being at once a concessionary contract 
between the Iranian Government and the Company and a treaty between 
the two Governments. It is further argued by the United Kingdom that 
even if the settlement reached in 1933 only amounted to a tacit or an im- 
plied agreement, it must be considered to be within the meaning of the 
term ‘‘treaties or conventions’’ contained in the Iranian Declaration. 
The Court cannot accept the view that the contract signed between the 
Iranian Government and the Anglo-Persian Oil Company has a double 
character. It is nothing more than a concessionary contract between a 
government and a foreign corporation. The United Kingdom Government 
is not a party to the contract; there is no privity of contract between the 
Government of Iran and the Government of the United Kingdom. Under 
the contract the Iranian Government cannot claim from the United King- 
dom Government any rights which it may claim from the Company, nor can 
it be called upon to perform towards the United Kingdom Government any 
obligations which it is bound to perform towards the Company. The 
document bearing the signatures of the representatives of the Iranian Goy- 
ernment and the Company has a single purpose: the purpose of regulating 
the relations between that Government and the Company in regard to the 
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concession. It does not regulate in any way the relations between the two 
Governments. 

This juridical situation is not altered by the fact that the concessionary 
contract was negotiated and entered into through the good offices of the 
Council of the League of Nations, acting through its Rapporteur. The 
United Kingdom, in submitting its dispute with the Iranian Government 
to the League Council, was only exercising its right of diplomatic protee- 
tion in favour of one of its nationals. It was seeking redress for what it 
believed to be a wrong which Iran had committed against a juristic person 
of British nationality. The final report by the Rapporteur to the Council 
on the successful conclusion of a new concessionary contract between the 
Iranian Government and the Company gave satisfaction to the United 
Kingdom Government. The efforts of the United Kingdom Government 
to give diplomatic protection to a British national had thus borne fruit, 
and the matter came to an end with its removal from the agenda. 

Throughout the proceedings before the Council, Iran did not make any 
engagements to the United Kingdom other than to negotiate with the 
Company, and that engagement was fully executed. Iran did not give 
any promise or make any pledge of any kind to the United Kingdom in 
regard to the new concession. The fact that the concessionary contract 
was reported to the Council and placed in its records does not convert its 
terms into the terms of a treaty by which the Iranian Government is 
bound vis-d-vis the United Kingdom Government. 

The United Kingdom has stressed the similarity between the case of 
The Free Zones of Upper Savoy and the District of Ger and the present 
case, and has cited the Order made by the Permanent Court of Interna- 
tional Justice on December 6th, 1930, in the former case to show that the 
concessionary contract of 1933 ‘‘laid down what was to be the law between 
the United Kingdom and Iran.’’ The Court does not see any analogy 
between the two cases. The subject-matter of the dispute in that part of 
the Free Zones case which has been relied upon by the United Kingdom 
related to customs matters, which were of direct concern to the two coun- 
tries, while the subject-matter of the dispute between the United Kingdom 
and Iran in 1932 and 1933 arose out of a private concession. The conclu- 
sion of the new concessionary contract removed the cause of a complaint 
by the United Kingdom against Iran. It did not regulate any public 
matters directly concerning the two Governments. It could not possibly 
be considered to lay down the law between the two States. 

It is thus clear that the proceedings before the Council of the League 
of Nations which led up to the settlement in 1933 of the dispute between 
the United Kingdom and Iran relating to the D’Arey Concession, did not 
result in the conclusion of any treaty or convention between the two coun- 
tries. 
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The Court has found that the United Kingdom is not entitled to invoke 
any of the treaties concluded by Iran with Denmark and Switzerland in 
1934 and with Turkey in 1937 and that no treaty or convention was con- 
eluded in 1933 between Iran and the United Kingdom. No other treaties 
having been relied upon by the United Kingdom as treaties or conventions 
subsequent to the ratification of the Iranian Declaration, the Court must 
conclude that the dispute brought before it by the United Kingdom ic »-+ 
one of those disputes arising ‘‘in regard 
directly or indirectly to the application of t 
by Persia and subsequent to the ratification 
quently, the Court cannot derive jurisdict 
the terms of the Declaration ratified by Irau on September 19th, 1932. 

During the oral proceedings, the United Kingdom Government presented 
a Submission ‘‘that the Iranian Government, having in its Conclusions 
submitted to the Court for decision several questions which are not ob- 
jections to the jurisdiction of the Court, and which could only be decided 
if the Court had jurisdiction, has by this action conferred jurisdiction 
upon the Court on the basis of the principle of forwm prorogatum.’’ A\l- 
though the Agent of the United Kingdom Government stated subsequently 
that he did not wish to press his contention on this point, the Submission 
was not formally withdrawn. The Court must, therefore, deal with it. 

The principle of forum prorogatum, if it could be applied to the present 
ease, would have to be based on some conduct or statement of the Govern- 
ment of Iran which involves an element of consent regarding the juris- 
diction of the Court. But that Government has consistently denied the 
jurisdiction of the Court. Having filed a Preliminary Objection for the 
purpose of disputing the jurisdiction, it has throughout the proceedings 
maintained that Objection. It is true that it has submitted other Objec- 
tions which have no direct bearing on the question of jurisdiction. But 
they are clearly designed as measures of defence which it would be neces- 
sary to examine only if Iran’s Objection to the jurisdiction were rejected. 
No element of consent can be deduced from such conduct on the part of 
the Government of Iran. Consequently, the Submission of the United 
Kingdom on this point cannot be accepted. 

Accordingly, the Court has arrived at the conclusion that it has no juris- 
diction to deal with the case submitted to it by the Application of the 
Government of the United Kingdom dated May 26th, 1951. It is unneces- 
sary for the Court to consider any of the other objections raised to its 
jurisdiction. Since the Court is without jurisdiction in the present case, 
it need not examine any arguments put forward by the Iranian Govern- 
ment against the admissibility of the claims of the United Kingdom Gov- 
ernment. 

In its above-mentioned Order of July 5th, 1951, the Court stated that 
the provisional measures were indicated ‘‘pending its final decision in the 


5 
i 


JUDICIAL DECISIONS 751 


proceedings instituted on May 26th, 1951, by the Government of the 
United Kingdom of Great Britain and Northern Ireland against the Im- 
perial Government of Iran.’’ It follows that this Order ceases to be opera- 
tive upon the delivery of the Judgment and that the Provisional Measures 
lapse at the same time. 

[The Court by a vote of nine to five found ‘‘that it has no jurisdiction 
in the present case.’’ President McNair gave an individual concurring 
opinion, and Judges Alvarez, Hackworth, Read and Carneiro rendered 
dissenting opinions. | 
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The Law of Nations: Cases, Documents and Notes. (2d ed.) By Herbert 
W. Briggs. New York: Appleton-Century-Crofts, 1952. pp. xxviii, 
1108. Appendix. Index. $8.00. 


When Pitt Cobbett published the first ‘‘case book’’ in 1885, he used 
eases, treaty excerpts, and ‘‘excursus’’ to elucidate the subject. Freeman 
Snow at Harvard in 1893 confined his text to cases, annotated, and it was 
a full generation later that the American casebook broke away from court 
decisions. The first edition of Briggs in 1938 tried to set forth the subject 
by cases and documents, using notes rather incidentally. 

This second edition is so fully reworked that it is a new book, rebuilt 
on the most recent material. The editor drops 60 cases and adds 54 to 
those retained from the first edition. The evolution in the content of 
international law may be indicated by the fact that this edition uses only 
9 eases printed by Snow in 1893. The early casebooks used Anglo-Saxon 
municipal cases; now we find also a sprinkling of foreign municipal cases 
and more and more international decisions from the World Court or spe- 
cial tribunals. There are more multilateral treaty texts in this edition 
than in its predecessor, and far more citations of writers in the ‘‘notes,’’ 
which are so greatly expanded that they are 40 per cent of the book and as 
a whole constitute a veritable treatise. Briggs’ combination of the newer 
cases, documents, and notes in 1952 reflects better the content of contem- 
porary international law than it did in 1938. The elaborated notes carry 
the analysis of most points much farther in this edition, with the evident 
intention of making the presentation of any subject the equivalent of a 
chapter in a formal treatise. 

The changes in arrangement and content which the editor has made 
after 15 years are enlightening. In 1938 there were 18 chapters, in 1952 
only 12. The material is arranged on a more detailed scheme and most 
subjects are more closely analyzed. 

The nature, function, sources, and subjects of international law, includ- 
ing the emergence of new states, fill 99 pages; the relation of international 
to municipal law, and the individual as a subject of international law are 
added items. The chapter on recognition of states and governments is 
doubled in length and the treatment is greatly improved by sharp empha- 
sis on practice instead of theory. The continuity of states and state suc- 
cession is followed by a chapter on territory in which territorial limits and 
jurisdiction are treated. The logic of the book next deals in four chapters 
with jurisdiction in various aspects: the high seas and maritime frontier, 
jurisdiction by, and immunity from, foreign courts, nationality, naturaliza- 
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tion, and jurisdiction over nationals and over aliens. There follows a 
chapter on international responsibility and international claims, much 
expanded. The 90-page chapter on status and immunities of diplomats, 
international officials and consuls is a very precise treatment of a confused 
subject. So are the 105 pages on treaties and other international agree- 
ments, in which the editor’s notes likewise cover many interesting points. 

The drastic revision in both substance and treatment which Briggs has 
given to the ‘‘Legal Regulation of the Use of Force’’ is at least consonant 
with the Charter of the United Nations and at best a pioneer job. Six 
chapters and 329 pages of the first edition have been put into one of 99 
pages; sanctions are omitted, pacific settlement reduced to a four-page 
note, neutrality is dismissed in 16 pages instead of being labored with for 
136, self-defense and military occupation are introduced as new items. 
The chapter devotes a section to hostile measures short of war, and another 
to ‘‘legal regulation of resort to war,’’ which deals with its legal nature 
and self-defense. The ‘‘legal’’ nature of war is exemplified by its renun- 
ciation in the Briand-Kellogg Pact, the Soviet definition of aggression and 
the Charter’s prohibition of the use of force. Self-defense spells from 
the Charter, the Rio and North Atlantic treaties. Civil war, belligerency, 
and insurgency are handled together—as elements of international law. 
The conduct of hostilities, war crimes, military occupation, and legal effects 
of war are the other topics of this chapter. The student of international 
law won’t miss what Briggs has deliberately and intelligently omitted. 


Denys P. Myers 


Derecho Internacional Publico. By Lucio M. Moreno Quintana and Carlos 
M. Bollini Shaw. Buenos Aires: Libreria del Colegio, 1950. pp. 838. 
Indexes. 


All scholars are aware of the existing limitations of international law 
and of the importance of the task that is being undertaken by the General 
Assembly of the United Nations in the promotion of the progressive de- 
velopment of international law and its codification. If international law 
is to become the rule of conduct of the international community, it is clear 
that its present rules must be made more definite and that new rules must 
be formulated to fill the present gaps in the law. For this reason, if for 
no other, a warm welcome must be given to the treatise which the two 
distinguished professors of international law at the University of Buenos 
Aires have now given us—a complete treatise covering in a single volume 
all branches of the law. 

What distinguishes the volume from numerous others is the critical at- 
titude taken by the authors. They have not merely given us one more 
treatise following the lines of the numerous general treatises already avail- 
able. Rather they have undertaken to analyze critically the existing rules 
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of international law, and they have established new classifications and 
even gone so far as to adopt a new terminology where they believe it to be 
more scientific. At the same time they have introduced numerous prac- 
tical problems into the text, giving it in that respect the character of the 
traditional Manual of International Law. 

Here and there in the volume the student may discover something of a 
nationalistic tendency, with emphasis, as might be expected, upon the in- 
terests of Argentina and the particular point of view of that government 
in regard to what might be called the borderline between law and national 
policy. But it must be added that in stressing the national point of view 
the authors do so openly and frankly, so that their volume might in places 
be described as the Argentine interpretation of international law. The 
reviewer ventures to suggest that it would be highly useful if the authors 
were to supplement their treatise with a volume of documents somewhat 
along the lines of the compilations by Moore and by Hackworth for the 
United States. The task ahead of us is not only that of codifying existing 
international law but that of filling in the gaps where there is no accepted 
rule, that is, the task of developing international law to meet the changing 
conditions of the times. To this end it is important to know the points 
of view of the different governments, and to discover from them what ele- 
ments of agreement there are upon which a constructive rule of law may 
be built. 

The authors are to be congratulated upon their new treatise, which is 
both compact and comprehensive. North American students will find in 
the volume a wealth of material with respect to Latin American problems 
less adequately discussed, if discussed at all, in their own or in European 
treatises. The descriptions of territorial claims and boundary contro- 
versies, although concise, should be particularly useful to those to whom 
Latin America is just a continent instead of a group of states with highly 


developed national characteristics. 
P C. G. FENwIcK 


L’Expropriation en Droit International. By S. Friedman. Cairo: So- 
ciété Orientale de Publicité Press, 1950. pp. 205-434. 


This is a study on a highly controversial subject, in the course of which 
the author .indicates his views as to the nature of international law. He 
describes the law, for example, as ‘‘. . . wne collection de régles disparates 
évoluant dans un milieu ow les personnes juridiques (les Etats) affirment 
leur volonté créatrice et ne se considérent liés par la régle de droit que 
quand ils l’ont expressément ou tout au moins tacitement acceptée’’ (p. 
295). He regards this law as having no economic content (pp. 317, 325, 
420). The ‘‘communauté internationale’’ is referred to as one ‘‘... da 
laquelle les Etats en droit positif demeurent toujours libres de... par- 


ticiper dans la mesure ov ils le désirent ...’’ (p. 344). 
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As to the central question of a state’s obligation to make compensation 
for property which it takes from aliens for public use, the author con- 
cludes that there is no general rule of customary international law impos- 
ing such an obligation (pp. 317, 394, 404, 406, 411). The opposite view 
he regards as based upon a discredited theory of respect for droits acquis 
(p. 405). An international standard which could mean better treatment 
in this matter for aliens than for nationals is thought to be inadmissible 
and to resemble extraterritoriality (p. 328). 

The author would not, however, subordinate international law to munic- 
ipal legislation (p. 406). In his view the international standard applies 
not to the content of the law of expropriation (that being left to each 
state), but to the exercise of expropriation. It does not permit discrimina- 
tory treatment of aliens in matters of expropriation, the basis for compari- 
son being generally the treatment of nationals, although there is at least 
one reference to the possibility of non-discriminatory treatment as com- 
pared with that accorded other aliens (p. 393). Expropriation of public 
property is found to be contrary to the law, except perhaps as a reprisal 
(p. 399). There is useful discussion of what is expropriable, of the effec- 
tive date of expropriation, and of the measure of compensation when com- 
pensation is given. An indemnity in the currency of the expropriating 
state is regarded as normal (p. 417). 

With the author’s conclusion as to existing international law concerning 
the compensating of expropriated aliens, there will doubtless be consider- 
able disagreement. The analogy from the right which states have to ex- 
clude or expel aliens (p. 333) is not convincing. It is, of course, difficult 
to present in a brief study all of the evidence for the opposing points of 
view. If, however, it is valid to regard as significant the views of a com- 
mittee of the Conference on the Treatment of Foreigners of 1929 (p. 409), 
it would also seem to be proper to weigh the vote taken at the Hague 
Codification Conference of 1930 when (in the course of the discussion of 
state responsibility) there was a majority decision against the proposition 
that national treatment was the maximum which aliens could in any case 
demand as of right. The same would seem to apply to a majority vote 
at Bogota in 1948 against modifying a proposed conventional rule (to the 
effect that any expropriation ‘‘be accompanied by payment of fair com- 
pensation in a prompt, adequate and effective manner’’) by the addition 
of the words ‘‘except when the constitution of any country provided 
otherwise.’’ 

The subject treated in this timely study continues to merit the most 
careful thought that can be given to it by publicists and statesmen. It 
has bearing upon the part which private capital can conceivably play in 
raising the standards of living and promoting the advancement of under- 
developed areas in the world. 

Rosert R. WILSON 
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L’Individuo nel Diritto Internazionale. By Giuseppe Sperduti. Milan: 
A. Giuffré, 1950. pp. 202. 


In this interesting book the author makes another attempt at saving the 
dualistic doctrine which is so tenaciously retained by the Italian School 
of international law. He invokes for this purpose Hans Kelsen and the 
principle of effectiveness, and hopes in this way to show that a ‘‘realistic 
orientation’’ must lead to the dualistic doctrine. Another attempt to save 
this doctrine has recently been made by Arangio-Ruiz. The author is, 
by the way, gravely mistaken in citing (p. 34) Kelsen’s attitude of the 
possibility of a choice being in favor of the dualistic doctrine. For Kel- 
sen’s attitude—rejected by this reviewer—means a choice between the 
primacy of international law and the primacy of municipal law, a choice en- 
tirely within the monistic doctrine, whereas the dualistic doctrine is held 
to be untenable. And that is the case. For the dualistic doctrine, an 
outcome of a nationalist world view, is theoretically unable to construe 
the law actually in force. It is precisely the dualistic doctrine which in- 
sists that only sovereign states are and can be subjects of international 
law, that individuals never can be subjects of international law, as has re- 
cently been stated in the most orthodox way by Quadri in his Treatise. 

Fortunately all that is, in this reviewer’s judgment, only an ornamen- 
tation of this book. For the treatment of the real theme of this work— 
the status of the individual in international law—is excellent. What the 
author has to say, positively and critically, about the individual as an 
international official, of the individual’s right to bring an action against 
a state (as under the Central American Court of Justice), of the develop- 
ment of the right of petition, of the direct criminal liability of individuals 
under international law, is well balanced and correct. The restrained 
evaluation of the ‘‘Nuremberg Principles’’ is excellent; but this reviewer 
cannot agree with the author’s statement that these ‘‘Principles’’ have 
already become general international law (p. 166); on the contrary, up 
to now, they are not yet even United Nations law. 

The whole treatment which insists that individuals can very well be 
subjects of international law, but that this is in positive international law 
still very rare, shows the correct middle way between a prejudiced, pseudo- 
positivistic conservatism and a legally untenable ‘‘progressivism.’’ The 
author manifests throughout a great sensibility for the evolutionist tend- 
encies of international law, but as a good legal scholar he makes the neces- 
sary distinction between new international norms which are, however, 
already in force, and mere aspirations, tendencies, and proposals toward 
such new norms. Paradoxically, it may be stated that the excellent treat- 
ment of the principal theme of the book is, to a great extent, a strong 


argument against the dualistic doctrine. 


JoseF L. Kunz 
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De Procesvoorwaarden in het Volkenrecht. (Les conditions du proceés 
en droit international public.) By M. Bos. Dordrecht: Morks Druk- 
kerij en Uitgeverij N. V., 1951. pp. xvi, 280. Index. 


Trial lawyers have long known that the outcome of a lawsuit may bear 
no resemblance to a party’s theoretical legal rights; Kelsen has stressed 
that only proved facts, not true facts, count in court; Borchard wrote a 
book on Convicting the Innocent. Early in the 19th century Continental 
legal scholars began to formulate systematic doctrines recognizing these 
truths which experience proclaimed and developing a science of proce- 
dural law (Prozessrecht) which treated the right to litigate as an independ- 
ent right, separate from the litigant’s pre-existing rights under substantive 
law. The law of procedure thus treats litigation as a legal relationship 
(Prozessverhdltnis), to establish which certain presuppositions or condi- 
tions (Prozessvoraussetzungen) are necessary. These conditions of ad- 
judication, as they have been transplanted to, and now flourish in, the 
field of international law, form the topic of the instant volume. 

After an introductory chapter developing the subject from the stand- 
point of procedural science in general, Dr. Bos examines the jurisprudence 
of the mixed arbritral tribunals and the International Court relating to 
his topic. He first treats conditions affecting the judge (e.g., judicial 
power, jurisdiction, capacity, impartiality); then those relating to the 
parties (standing to sue, power of attorney) ; and finally other miscellane- 
ous conditions (cause of action, existence of a dispute, prior resort to the 
diplomatic channel, exhaustion of local remedies, prescription, the rule 
ne bis in idem). 

A final chapter deals with the consequences of failure to meet the con- 
ditions required for international litigation. The normal effect of such 
lack of compliance (rejection of the plaintiff’s claim, irrecevabilité) can be 
cured in some instances pendente lite. The author holds that the judge 
must examine proprio motu whether the conditions without which the 
litigation is impossible are present, and that their absence may be raised 
at any stage in the case (pp. 204, 214). He also argues, contrary to the 
International Court, that a preliminary determination as to the existence 
of a procedural condition should be subject to modification if the judge 
changes his mind after going into the merits of the case (p. 239). The 
instances in which the author disagrees with court decisions on his topic 
are conveniently summarized (p. 240), and a resumé in French is appended 
which should prove a boon to readers not desiring to struggle with the 
streamlined modernistic spelling used in the Dutch text. The book is well 
written and carefully documented. It should be useful to all students 
of international judicial procedure. 

EpwarpD DUMBAULD 
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Annual Digest and Reports of Public International Law Cases, 1943-1945. 
By H. Lauterpacht (ed.). London: Butterworth & Co., Ltd., 1949. 


pp. xxxil, 584. Index. 55s. 


Each new volume of the Annual Digest makes us all the more apprecia- 
tive of the industry and scholarship which goes into the compilation of 
such a collection, and makes us correspondingly grateful to Professor 
Lauterpacht. This is the eleventh volume in the series and it includes 
reports of more than two hundred decisions of the courts of some twenty- 
eight countries. As might be expected, noting the years which the volume 
covers, problems relating to war and neutrality, together with questions 
arising out of conditions created by war, constitute the great majority of 
the cases. A number of them are of exceptional interest, notably those 
dealing with the effect upon private rights of changes of sovereignty. 


C. G. FENWICK 


Traité Pratique de Droit Civil Francais. (2nd ed.) By Marcel Planiol 
and Georges Ripert. Paris: Librairie Générale de Droit et de Jurispru- 
dence, 1952. Vol. I: Les Personnes. By René and Jean Savatier. pp. 
xii, 874; Vol. II: La Famille. By André Rouast. pp. viii, 974. 


These first two volumes of the second edition of the Traité Pratique de 
Droit Civil Francais are published under the direction of Professor Georges 
Ripert. As in the first edition of this series, which appeared between 1925 


and 1930 and became a classic for every student and practitioner of French 
law, each volume is the work of one or more renowned specialists in the 
particular field covered. But the general structure of the Treatise is 
uniform and remains the same as in the first edition. An important 
feature of this general conception of the work is the accent put on conflicts 
of laws with respect to most of the problems discussed. As stated in the 
Preface to the first edition (reproduced in Volume I under consideration) : 


even though private international law forms nowadays a separate 
branch of study, it would be impossible not to give the solutions of 
conflicts of laws arising out of each problem, in a work particularly 
designed for the use of practitioners; we have therefore included a 
review of the decisions of French courts on the subject, as well as 
pertinent references to works of doctrine, without however taking 
position on the principles of the conflicts of laws described. 


Volume I deals with the personal status and legal capacity of individual 
persons. These matters are, in the French system of private international 
law, governed by the national law of the individual concerned; where that 
individual is domiciled in a country under the legal system of which his 
personal status is governed by the law of his domicile, conflicts of laws are 
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inevitable; their solution by French courts is given with respect to vital 
statistics (pars. 194-195), declaration of absence (par. 51), name (par. 
96-bis), domicile (pars. 140-bis and 173-bis), and legal incapacity (pars. 
665 and 723). Conflicts of laws arise also where persons of diverse na- 
tionalities are involved in the case: this occurs where parent and child 
(pars. 303, 356, 373, 387), minor and guardian (par. 437 et seq.) do not 
have the same citizenship, or where a minor of French nationality is domi- 
ciled outside of France or an alien minor is domiciled in France. 

Volume II contains a detailed analysis of the French system of family 
law and deals successively with marriage (conditions of validity, rights 
and duties of spouses, status of married women, ete.), with divorcee and 
judicial separation (their respective grounds, procedures and effects on 
spouses and children), with affiliation, legitimate and illegitimate (proof 
of legal relationship between parent and child in different situations and 
its effects on the status of the child), and with adoption. In the French 
system of private international law, the validity of marriage and certain 
of its effects, such as the duty of maintenance, are governed by the lex 
loci, whatever the nationality of the spouses (pars. 64 and 65) ; the same is 
true for the rights and duties of spouses of different nationalities: in this 
case, lex loci supersedes the national law of each spouse ‘‘for moral reasons 
and on the ground of public interest’’ (salut public) (pars. 398-403). In 
most of the other aspects of family relations, the national law of the in- 
dividual is applied by the French courts by virtue of the principle that 
personal status is governed by the national law. Conflicts of laws in the 
field of divorce and judicial separation are discussed in paragraphs 498— 
500, 633-634, 662, 690 and 699 of the volume. An entire section is devoted 
to the application of ‘‘Principles of Solution of Conflicts of Laws dealing 
with Affiliation’’ (pars. 726-729) ; the status of illegitimate children from 
the standpoint of private international law is discussed in pars. 934-936 ; 
an interesting example of exception to the general principles of conflicts 
of laws is the application of the French rule of public policy (‘‘ordre 
public’’) prohibiting the acknowledgment and legitimation of adulterous 
and incestuous children (par. 1002). 

The importance of the contribution of the new edition of the Traité 
Pratique de droit civil francais to the study of French law cannot be over- 
estimated. It brings up to date the survey of the Civil Law, contained in 
recent statutes as well as in court decisions; it also describes, briefly but 
clearly, the solutions given by the French courts to the most important 
cases involving the application of foreign laws in the last twenty years. 
The publication of the remaining volumes of the series will be undoubtedly 
of considerable interest and will be eagerly awaited by the reader. 


SopHIE GRINBERG- VINAVER 
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Comparative Law Cases and Materials. By Rudolf B. Schlesinger. Brook- 
lyn: The Foundation Press, 1950. pp. xxxiv, 552. Appendix. Indexes. 
$7.50. 


This is a pioneer work in a subject, practically unlimited in scope, which 
is rapidly finding its way into an increasing number of law schools. Pro- 
fessor Schlesinger realizes that since a course on foreign and comparative 
law can have many objectives, severe limits must be placed on the contents 
of a textbook. The present one is designed for a 30-hour course, whose 
chief object is to give students a ‘‘modicum of understanding’’ and 
familiarity with concept and terminology, sufficient to enable them in 
later practice to understand an opinion of local counsel; to write an under- 
standable letter asking for such opinion; and, in litigated cases, to ex- 
amine experts testifying on foreign law. 

Most references run to the French, German, and Swiss legal systems, 
and include decisions and excerpts from periodicals and textbooks. There 
are 23 cases from common law jurisdictions (chiefly New York), one of 
them (Fair v. Commissioner, 91 F. 2d 218) being a case in which the pres- 
ent reviewer persuaded the court that mortgages on Cuban land are not 
subject to United States estate tax. The case system has obvious limitations 
on such a subject as foreign law. 

About one fifth of the book (pp. 32-139) is devoted to the ‘‘bread-and- 
butter’’ problem of how to prove foreign law in our courts. A larger 
amount of space is given to ‘‘Some Fundamental Differences in Methods 
and Sources’’ between common law and civil law (pp. 169-382). There 
is a valuable note (p. 351 ff.) on difficulties and confusion arising from 
translation, and the reader who is familiar with German gets a mild shock 
in learning (pp. 13-17) that Scheidung and Trennung, which mean ‘‘di- 
voree’’ and ‘‘separation’’ in Germany, mean exactly the opposite in 
Austria. The third part of the book deals with ‘‘Selected Civil Law 
Problems Confronting American Practitioners’’ (pp. 383-462); this in- 
cludes contracts, agency, corporations, and conflict of laws. The book 
concludes with an elaborate Appendix (pp. 463-534), consisting of a 
‘*Survey of Articles on Comparative and Foreign Law in English Language 
Periodicals’’ published between 1929 and 1949. This most useful feature 
covers articles not limited to a specific field of law or to a specific territory 
(e.g., the comparative method in legal research, general comparative stud- 
ies, the teaching of comparative law and historical elements in comparative 
law) ; articles limited to specific territories, but not specific fields of law 
(e.g., studies of several civil law jurisdictions, such as Latin America) ; 
and articles dealing with specific fields of law (e.g., persons, obligations, 
property, succession, commercial law, conflict of laws and procedure, 
criminal law and public law). 
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The book should prove interesting and valuable to law teachers, post- 
graduate students and lawyers with an international practice. 


FRANKLIN F. RussELu 


UNO and War Crimes. By Viscount Maugham. London: John Murray, 
1951. pp. vi, 144. Appendices. 12s. 6d. 


Lord Maugham does not like the Nuremberg, much less the Tokyo (p. 
99), trials and has written this book to say so. It is a compact little book 
and a very solid and effective attack upon the ‘‘Nuremberg Principles.”’ 
The author writes with the authority of a former Lord Chancellor. He 
regards as surprising (p. 19) and erroneous (p. 51) the statement by the 
Tribunal that the Charter was an expression of international law existing 
at the time it was made. The trial was conducted by the victors and in- 
consistent with Article 10 of the Declaration of Human Rights (pp. 27, 
73) ; even international heroes must ‘‘be treated as the basest of criminals 
if the war is adjudged to be aggressive by some unknown tribunal and 
they fall into the hands of the enemy”’ (p. 73). The gravest mistake is 
to make participation in an aggressive war a terrible crime (p. 39). 

He thinks, nevertheless, that American judges, by disregarding Law No. 
10 and deciding cases by common sense on the basis of determination of 
personal responsibility, did actually give justice (pp. 90-93). The fact 
that judges did behave in this fashion should be a lesson to the United 
Nations, to which this book is addressed. The somewhat hasty action by 
the United Nations on the Nuremberg Principles might well be reconsidered 
as a result of this book. A final chapter by Lord Hankey re-enforces the 


views of the author. 
CLYDE EAGLETON 


Article 2, Paragraph 7 of the Charter of the United Nations and Matters 
of Domestic Jurisdiction. By Lawrence Preuss. Paris: Librairie du 
Recueil Sirey, 1949. pp. 106. 


This is a brief but exceedingly useful study of what the author describes 
(p. 57) as ‘‘the most controversial, and, perhaps, the most frequently- 
cited’’ provision of the United Nations Charter. Professor Preuss gives 
attention to the origin and evolution of the ‘‘domestic jurisdiction’’ 
formula. He considers the manner in which it was invoked (but in fact 
prevented from becoming a serious limitation upon the competence of 
United Nations bodies) in the first several years of the Organization’s 
existence. 

Especially illuminating is the author’s explanation of the purpose and 
actual effect of including the word ‘‘essentially,’’ the vagueness and sub- 
jective character of which, he feels, has ‘‘permitted an interpretation of 


762 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Article 2 (7) which has gone far toward nullifying its actual significance’’ 
(p. 538 n.). The Australian Delegation’s amendment (final clause of the 
paragraph) is found to have had slight significance. In ‘‘every major 
instance’’ of the invocation of the domestic jurisdiction paragraph, Pro- 
fessor Preuss observes, the United Nations has employed its powers ‘‘not 
to safeguard the integrity of the domestic sphere, but to express its dis- 
approval of the abusive exercise of rights alleged to fall within that 
sphere’’ (p. 46). 

The omission of the international law criterion, and the failure to 
utilize the International Court of Justice as an interpreter of the para- 
graph, have not prevented retention of the ‘‘advance’’ made under the 
League of Nations by application of the criterion in Article 15 (8) of the 
Covenant. On the other hand, ‘‘serious inroads’’ are considered to have 
been made upon the ‘‘domain of matters traditionally reserved to domestic 
jurisdiction’’ (p. 89). They have come, Professor Preuss submits, not 
through an unreasonably restrictive interpretation of the word ‘‘intervene,’’ 
but through the United Nations political bodies’ development of the doctrine 
of ‘‘international concern.’’ The conclusion is that this doctrine has re- 
moved from the domestic sphere ‘‘any situation which presents a potential 
threat to the peace, or even a threat to the good understanding among 
nations’’ (p. 101). That their removal was accomplished through merely 
‘*persuasive’’ procedures does not change the essential fact. 

The reader may well speculate as to whether the doctrine explained will 
continue to be the device principally used for the purpose which it has 
so far served. He may also wonder why states which were presumably so 
concerned for the safeguarding of their domestic jurisdiction in 1945 were 
so soon thereafter willing to take part, in the General Assembly or the Se- 
curity Council, in the development which Professor Preuss so instructively 


resents. 
P Rospert R. WiLson 


The Political Role of the General Assembly. By H. Field Haviland, Jr. 
New York: Carnegie Endowment for International Peace, 1951. pp. 
x, 190. Appendix. $2.75. 


Any study of the General Assembly—and, for that matter, of any United 
Nations agency—is ordinarily out of date as soon as published. But 
Professor Haviland’s monograph contains much that is of permanent value 
and in fact stands out as one of the most penetrating analyses of the As- 
sembly’s rdle yet to appear. Thoughtful, succinet and readable, based on 
a careful study of the documents plus personal observation, the book is a 
real contribution to our understanding of what has become in practice the 
most important organ of the United Nations. While the author does not 
spare his criticism, he nevertheless gives the Assembly full credit for its 
accomplishments and retains his faith in its future. 
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As he sees it, the defects in the operation of the General Assembly are 
serious: failure to provide adequate documentation for the consideration 
of vital political issues; the superficial character of many of its investiga- 
tions; the mediocre caliber of many members of Assembly commissions; 
neglect of the potentialities of judicial settlement; giving too much time 
to the preparation of conventions of a general nature; failure to use sub- 
sidiary committees, et cetera. On the other hand, after an examination 
of its handling of a score of issues, the author is convinced that the General 
Assembly has made for itself a very creditable record, especially in the 
field of mediation and peaceful change, and that this record is far superior 
to that left by the Assembly of the League of Nations. The most notable 
progress, he believes, is found in its creation of new political orders in 
Palestine, Korea, and the former Italian colonies, and in its influence in 
developing the trust territories and other non-self-governing territories. 
Furthermore, through the formulation of substantive recommendations in 
the name of the entire United Nations membership, the Assembly has gone 
a step beyond mere inquiries or even pacific settlement, and ‘‘resolution 
by resolution, a foundation is being built which may ultimately be the 
groundwork for a true international government.’’ In addition the As- 
sembly, the author believes, is moving ever closer toward providing ‘‘teeth’’ 
for its recommendations. The Great Powers have led the way in the 
present movement to expand the political rdle of the General Assembly, 
but the impulsion has not come from the Western Powers alone: 

it was the Soviet Union which urged the Assembly to take extra- 
ordinarily strong measures regarding Spain, the Soviet complaint of 
United States aggression against China, the status of the former 
Italian Colonies, Palestine and other similar questions. 


JOHN B. WHITTON 


The Idea and Practice of World Government. By Gerard J. Mangone. 
New York: Columbia University Press, 1951. pp. xiv, 278. Index. 


$3.75. 


This is not just another scheme of world government, but rather an 
examination of its possible premises and consequences. The author under- 
takes a critique of existing proposals, including what he calls ‘‘cheerful 
and dreadful panaceas,’’ and analyzes the conditions under which, in his 
opinion, world government would be feasible and desirable. Exhibiting 
a remarkable range of learning, and distinguished by careful reflection, 
this book is much more penetrating than most current studies of the extra- 
ordinarily difficult problems of international organization. It is enriched 
with a wealth of citation from a wide variety of sources, and is marked by 
considerable eloquence of style—even by some grandiloquence—and it is not 
entirely free from excessive repetition. 
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While the arguments of the author are learned and usually convincing, 
and present an approach to the subject which is frequently striking and 
always refreshing, his conclusions as to the essentials of world government 
are not very different from those held by most international lawyers. Thus 
he believes that any successful world government must provide procedures 
for peaceful change and pacific settlement; that it must assure a minimum 
of economic well-being to its members; that it must develop and extend 
the rules of international law, especially those rules which are necessary 
for the guaranty of security, the sine qua non of any scheme for interna- 
tional authority, but that the latter is impossible without provision for 
the use of coercion, probably through some form of international police 
force. 

But the author delves deeper into fundamentals: he is convinced that 
the really basic problem of world government is one of consensus—the need 
to create a general accord as to the hierarchy of values within the inter- 
national community. Thus international law cannot become strong until 
the peoples subjected to its authority hold similar moral and political prin- 
ciples. Here the correct formula is not to create new rules and principles, 
but to ‘‘extend the kind of society which nurtured international law itself.’’ 
Above all, no world government is possible until its members have become 
attached to the democratic ideal. For instance, any kind of international 
authority would fail unless based on a general conviction that diversity 
must be tolerated. In short, without some common cultural integration, 
without a minimum of general agreement on basic values, world govern- 
ment will remain a mere dream of utopian thinkers. 

If these views are correct, world government would appear to be far 
beyond the pale of practical realization. But the author is not quite as 
pessimistic as this. He persists in believing that, given the modern means 
of communication and intercourse, the democracies, if sufficiently inspired 
with the justice of their cause, may eventually succeed in extending a 
common pattern of life—their pattern—around the world. By creating 
the bonds of community and a will to live together in friendship they may 
thus pave the way toward the realization of mankind’s ultimate goal in the 
field of government. But little progress can be expected without a period 
of truce among the nations, a truce which a suitable array of material 


force may make possible. JOHN B. WHITTON 


Readings in International Relations. By Frederick H. Hartmann (ed.). 
New York: McGraw-Hill Book Co., 1952. pp. xiv, 304. $3.50. 


This book is designed ‘‘particularly as a supplementary readings text 
for a course in international relations, politics, and organization.’’ This 
title is misleading, as the term ‘‘international relations’’ does not cover all 
of these fields. 
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Dr. Pitman Potter, an authority in the field of international organiza- 
tion and relations, advises his students to remember that international 
organization is ‘‘an institution of long standing and that more attention 
should be paid to the basic facts, the history, the fundamental principles 
and the general aspects of the subject than to any one institution or to the 
current details of international politics.’’ It is in these respects, as it 
seems to the present reviewer, that Dr. Hartmann’s book is weak. The 
student will also not find quoted here many of the authorities in the sub- 
ject; this further renders the book less useful. There are some who will 
consider that the editor has devoted too much space to the political prob- 
lems of our day. It is certain that the ever-present danger with respect 
to the discussion of contemporary problems and events, the danger, 
namely, of being out of date before publication—has not been avoided, 
particularly with respect to the sections on the German and Korean prob- 


lems. 
ELIZABETH Ray Lewis 


Guerra diplomatica in Estremo Oriente (1914-1931). (2 vols.) By 
Mario Toscano. Torino: Giulio Einaudi, 1950. pp. 936. Index. 
L. 5400 each. 


In this two-volume work entitled ‘‘ Diplomatic Warfare in the Far East,’’ 
the author, Mario Toscano, Professor of the History of Treaties and Inter- 
national Politics at the University of Cagliari, Sardinia, has successfully 


undertaken the prodigious task of gathering and presenting, in a systematic 
and meaningful fashion, the treaties and diplomatic correspondence that 
shaped the international, military, and political affairs of the Far East 
from 1914 to 1931. From the designs of Japan and China to the motives 
and intentions of the World Powers interested in Far Eastern affairs, this 
work sets forth with remarkable particularity the entire picture of world 
diplomatic activity insofar as it affected, or was in turn affected by, events 
in the Far East during the period under consideration. Although this 
period may be considered to be somewhat arbitrary, it is clear that it is 
presented as an important link in the chain of events that preceded 1914 
and casts a significant light upon those that followed 1931. 

The work is largely to be regarded as an original contribution which 
for the first time has utilized as source material treaties and other diplo- 
matic documents that have heretofore been unknown or uninterpreted in a 
comprehensive world picture. It is a detailed study that evidences both 
thorough scholarship and a practical and mature evaluation of international 
events and crises, a combination obviously founded upon a mastery of 
world diplomatic history. 

Employing as its point of beginning the ‘‘treaties of the twenty-one 
questions’’ the author presents the plans and designs of Japan in establish- 
ing a ‘‘new order in Asia’’ and illustrates the application of the ‘‘ Asiatic 
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Monroe Doctrine.’’ The book will reveal the reasons why, slowly but 
inevitably, European influence over Far Eastern affairs declined and, at 
the same time, presents the reasons why the problems of the Far East can- 
not be regarded as ‘‘too distant’’ or distinct from those of the West. 

Just as the merit of the present work stems from the author’s profes- 
sional background and understanding of the international affairs of the 
past, its great value to the reader lies in its utility to scholars and states- 
men who can use its reliable and factual data to find perhaps a new light 
east upon the many events of the present. To anyone interested in Far 
Eastern affairs and international diplomacy generally, Professor Toscano’s 
Guerra diplomatica in Estremo Oriente will furnish a sure and illuminating 
guide. His authoritative work is a significant contribution to the literature 

a1 
on Far Eastern affairs. ee 


The United States and World Relations. By Lilian T. Mowrer and Howard 
H. Cummings. New York: Harper and Bros., 1952. pp. xiv, 466. 
Maps. Appendix. Index. 


The authors of this fresh and stimulating book have as their aim to set 
forth the nature of the position of the United States in world affairs, and 
the implications thereof. For this purpose they have employed many 
devices of expression and representation not found in the usual textbook. 
The volume is frankly pedagogical in intent and tone but is also very 
readable and entertaining. For the teacher it offers great help in eliciting 
interest and thought on the part of the student. 

The only criticisms which this reviewer would make relate on one hand 
to substance, and on the other hand to style. The promotional or propa- 
ganda tone of the text is quite strong, and indeed no effort is made to 
conceal this feature. This is distinctly a one-world preachment with no 
great pretense of examining the other side of the picture. Finally, there 
are traces of somewhat extreme cleverness here and there which may dis- 
tract the serious student; why the exotic designation of chapters? 

On balance, however, this is a sound, lively, and creative book. 


PitMAN B. Porter 


Charles Evans Hughes. (2 vols.) By Merlo J. Pusey. New York: Mac- 
millan Co., 1951. pp. xvi, 410; viii, 411-830. Appendices. Index. 
$15.00. 


‘‘T inherited a continuing ambition to excel in good work, and to do my 
job as well as it could be done’’ (p. 95). In 1945—four years after his 
retirement, three before his death—Chief Justice Hughes was seeking to 
explain the record to the man he had accepted as biographer. No more 
just characterization is to be found in Mr. Pusey’s faithful account. Ex- 


BOOK REVIEWS AND NOTES 67 


cellence in good work, distinction of mind and character, consummate pro- 
fessional artistry—quality, in a word, is the constant theme. 

Let it be noted at once that this is ‘‘an authorized but not an official 
biography’’ (Vol. I, p. viii). The author was given ‘‘exclusive access’’ 
to Mr. Hughes’ papers, and had many long conversations with him as the 
work progressed. Evidently Mr. Hughes desired a biography that would 
approximate autobiography and yet be the writing of a free mind. Mr. 
Pusey has performed this task painstakingly and unobtrusively; he has 
stayed well away from philosophy, from strong interpretation, from strik- 
ing literary effects. The reviewer hazards the surmise that the Chief 
Justice would have been content with the result. 

It is appropriate, in this JOURNAL, to stress items bearing on Hughes as 
an international lawyer. When he went to Cornell as professor, in 1891, 
he taught no less than fifteen hours a week, in courses ranging widely over 
the common law. Next year he was asked to take over a course in inter- 
national law. 


His protests on the ground that he was not familiar with the subject 
were overridden. While he embarked upon this new assignment with 
misgivings, because it meant devoting all the time he could spare from 
his other courses to a study of international law, it proved to be a 
‘‘most satisfying diversion.’’ ‘‘Little did I dream,’’ he tells us, 
‘*that many years later I should find that year of special and exacting 
study a highly important, if not an indispensable, preparation for my 
service in connection with our foreign relations.”’ (p. 100.) 


One quarter of the biography is devoted to Mr. Hughes’ four years in 
the Department of State. It is a detailed account—not a technical or 
critical study. Others may, and doubtless will, argue that now and again 
some different policy would better have served the public good—as for 
instance in the matter of America’s relation to the League of Nations, and 
the early groping toward an organized world. When Hughes accepted 
the Secretaryship he was, in a phrase Pusey quotes, ‘‘taking a new case for 
the people’ (p. 408). The expression is significant. It is the role of 
counsel to pursue the client’s ultimate interests by skillful movements 
based upon the actual position of affairs; when a point has been settled 
one bows and goes forward. By the time Harding, six weeks in office, 
showed that he had ‘‘completely abandoned’’ the League, Hughes had 
reconciled himself, Pusey says, to ‘‘the inevitable’’ (p. 432). (Hughes 
had been among the Thirty-One Republicans who in October, 1920, affirmed 
eagerness to see the United States ‘‘do her full part in association with 
other nations to prevent war,’’ and urged that a Republican victory would 
best serve that end.) ‘‘He had accepted office to do the best he could 
for the country in whatever circumstances might arise and he held to his 


office for the same purpose’’ (p. 433). 
Pusey singles out notable characteristics of Hughes as Secretary: 
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[TJhere was seldom any doubt about where he stood. Muddling through 
was contrary to his nature... . [H]e thought in global terms. 

No one understood better than he that statesmanship is the art of the 
possible. Working against a tide of disillusionment and isolationism 
that he could not stem, he nevertheless reasserted world leadership in 
those areas of policy-making in which passion had not subverted 
reason. ... [H]is policies had a moral quality about them that 
overreached national interests in the narrow meaning of that term. 
(pp. 616-618.) 


The international lawyer will take particular interest in the chapter on 
Hughes as Judge of the Permanent Court of International Justice.t He 
was elected on September 8, 1928, took his seat on May 13, 1929, and re- 
signed on February 15, 1930, upon taking office as Chief Justice of the 
United States. In his short period of service he participated in the 
Serbian and the Brazilian Loan Cases, the case of the International Com- 
mission of the Oder, and the Order of August 19, 1929, in the Free Zones 
litigation. Mr. Pusey recounts the Court’s method of deciding cases, 
pointing out that ‘‘Two members were selected by secret ballot to join 
with the president of the court in drafting its judgment. . . . Hughes was 
a member of every drafting committee selected during his summer at The 
Hague’’ (p. 644). 

Judge Huber’s letter in March, 1930, shows how pervasive an influence 
for good can be exerted by a truly great judge: 


When you came in with your immense legal and judicial experience, 
your broad conceptions of a real statesman, and your presonality which 
inspires unlimited confidence, the conditions of work in the Court 
were entirely changed. The whole atmosphere was changed to such 
a degree that my decision, otherwise beyond discussion for me, to 
withdraw from the Court at the end of the period, was considerably 
shaken. (p. 643.) 


Justice Stone had hit the right note when, on the occasion of Hughes’ 
election, he wrote, ‘‘No one could do so much as you to establish in that 
Court the traditions which have characterized the English and... 
American Courts.’’ (p. 641.) 

The chapters on Hughes’ Chief Justiceship give an adequate chronicle 
of events and a summary of the great cases. Pusey attempts no systematic 
treatment—that is a work for others. The retired Chief recorded a few 
mild judgments and some interesting facts—but never an indiscretion. 
His truly inner thoughts remained within him—as was essential in the 
nature of the man. He ‘‘ran the Court as it was never run before’’ said 
Mr. Edwin McElwain, once his law clerk, in describing ‘‘the administrative 


1This item in Hughes’ long list of public offices was not mentioned, presumably 
being overlooked, in Chief Justice Vinson’s announcement of the retired Chief Justice’s 
death. 335 U. S. v (1948). It was included, however, in the response at memorial 
proceedings. 338 U. S. xiii, xxiv, at xxv. 
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side’’ of this incomparable Chief (p. 677; 63 Harv. L. Rev. 26 (1949)). 
No dissent will be heard from this conclusion of Justice Frankfurter, so 
fastidious in his appraisal of judicial craftsmanship: ‘‘. . . there can be 
no doubt that his name will be among the ultimate few who have served 
this country as the voice of the law.’’ (p. 788.) 

CHARLES FAIRMAN 


Universities and World Affairs. By Howard E. Wilson. New York: 
Carnegie Endowment for International Peace, 1952. pp. viii, 88. $1.00. 


In the first part of this study of the réle of universities in world affairs 
today Dr. Wilson points out the new form of partnership between learning 
and politics, and analyzes the need for an over-all concept of the rdéle of 
the university in international affairs and a basic policy for utilizing its 
resources in the wisest way. He finds that the greatest need for the 
analysis of present instruction exists at the level of general education. The 
educated citizen of today must have an understanding of world affairs. 
Yet few colleges and universities are giving their graduates any compre- 
hensive program of instruction in this field. 

Universities have much to contribute to the solution of the vexing prob- 


lems of today. They are ‘‘in a strategie position to wage the peace upon 
which our welfare depends.’’ How can they contribute most effectively to 


the conduct of world affairs? Eight institutions of learning, co-operating 
with the Carnegie Endowment for International Peace and the American 
Council on Education, conducted an ‘‘exploratory’’ survey of their own 
resources and practices in international relations. The second part of this 
study presents the findings of this survey. This should prove of inestimable 
value to all institutions of higher learning as an inventory of their present 
circumstances and a guide to future developments. Dr. Wilson believes 
that a searching analysis of policy and intelligent planning of future pro- 
grams bearing on international affairs is a prerequisite, if educational in- 
situations are to determine realistically their role in world affairs. 

The third section of the book is devoted to a check list of questions which 
ean be used by institutions as a starting-point for self-appraisal and a 
guide for the development of future programs. 

Although this volume is intended as a handbook for use by members of 
the university community, the general reader will find it interesting and 
thought-provoking. 

ELIzABETH Ray Lewis 
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